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43rd ANNUAL MEETING — 13th CONVENTION 
AND LAWYERS’ INSTITUTE, NEW OCEAN 
HOUSE, SWAMPSCOTT, JUNE 25 AND 26 


From the plans now being formulated by a large committee 
headed by Guy Newhall of Lynn, the Thirteenth Annual Massa- 
chusetts Lawyers’ Institute, to be held at the New Ocean House 
in Swampscott on June 25 and 26, promises to present a program 
of especial interest to the entire bar. The sessions on Friday and 
Saturday will cover a wide range of subjects. The principal speaker 
at the dinner on Saturday will be Hon. David W. Peck, Presiding 
Justice of the Appellate Division, First Department, of the Supreme 
Court of New York. 

A special committee for women’s activities has lined up a series 
of events to provide the ladies attending with a full program for 
their entertainment and pleasure. 

Complete details of the entire program will be sent to all members, 
but plan now to reserve June 25 and 26 for a good week-end in 
Swampscott. 

THE NOMINATING COMMITTEE 

In accordance with the by-laws the Nominating Committee has 
been appointed as follows: 

Richard Wait, Harvard, Chairman James E. Farley, Salem 

Fletcher Clark, Jr., Middleboro Jacob J. Kaplan, Boston 

James A. Crotty, Worcester Maurice J. Levy, Greenfield. 

The committee is to nominate at the Annual Meeting a President, 
one or more Vice-Presidents, Secretary, Assistant Secretary, Treas- 
urer and seven members of the Board of Delegates. 

Suggestions may be sent to the committee addressed to the Head- 
quarters of the Association, 15 Pemberton Square, Boston 8, or 
direct to any member of the committee. The report of the nomina- 
tions will be sent to all members with the notice of the annual 
meeting about the end of May. FRANK W. GRINNELL, Secretary 


ACTIVITIES OF THE JUNIOR BAR SECTION 

At the Springfield meeting on Saturday, February 6, 1954, at 
10:00 A.M., the Junior Bar conducted a Panel on the “Conduct of 
a Criminal Law Case in the District Court”. On the Panel were 
Raymond Barrett, Esquire, and Judge Edmund M. Murray, and 
the Moderator was Roger J. Donahue, Chairman of the Junior Bar 
Section. Over one hundred members of the bar were present, in- 
cluding a number of the older members. The discussion was lively 
and could have continued for several hours longer than it did. Mr. 
Barrett and Judge Murray explained clearly the practice and pro- 
cedure before the District Courts on criminal cases. The meeting 
was terminated at 12:00 noon and was followed by a reception. 

Monthly meetings of the Executive Committee are held and com- 
mittees have been appointed with the following chairmen: 
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On Statutes—Eugene Lyn, 75 Federal St., Boston. 

On Probate and Conveyancing—Thomas Sullivan, Central Bldg., 
Lawrence. 

Procedural Reform—Lawrence Cook, 209 Washington St., Boston. 

Criminal Law—Lawrence F. O’Donnell, 418 Adams St., Dorches- 
ter. 

Labor Law—Malcolm M. Donahue, 1243 River St., Hyde Park. 

Business and Banking—William Stapleton, 316 High St. Holyoke. 

Public Relations—Philip Brancucci, 31 St. James Ave., Boston. 

Legal Economics—Seymour Blum, 470 Main St., Plymouth. 

Membership—Roland Silbestein, 18 Tremont St., Boston. 








MEMORIAL EXERCISES FOR THE LATE 
HON. CHARLES H. DONAHUE 


The memorial exercises will take place in the Full Bench Court 
Room of the Supreme Judicial Court on Thursday, April 29th, at 
10 A.M. 

Attorney General Fingold, Thomas A. M. Higgins, Esq., of 
Lowell, representing the Massachusetts Bar Association, and James 
M. Graham, Esq., of Boston, representing the Boston Bar Associa- 
tion, will speak and the Chief Justice will respond. 








THE BENCH AND BAR DINNER OF THE 
BOSTON BAR ASSOCIATION 
This will take place on Wednesday, April 28th, at the Somerset 
Hotel, at 6:45 P.M. Tickets $5.00. Dress informal. The principal 
speaker will be Arthur H. Dean, Esq., partner in firm of Sullivan 
and Cromwell, New York, New York, formerly Special Deputy to 
the Secretary of State on Korean Peace Negotiations. 





THE REGIONAL MEETING OF THE AMERICAN BAR 
ASSOCIATION IN ATLANTA 

The regional meeting of the Association for ten southern states 
was held in Atlanta, Georgia, on March 3-6, followed by the mid- 
winter meeting of the House of Delegates. About 1500 lawyers 
attended and about nine hundred of their wives. Working sessions 
of committees and sections and panel discussions were held during 
the days, followed by entertainments in the evenings. The pro- 
ceedings of the House of Delegates on March 8 and 9 will be re- 
ported os usual in the American Bar Association Journal. At the 
meeting of the State Delegates to nominate officers, Lloyd Wright 
of Los Angeles, California, was nominated for president, and John 
D. Randall of Cedar Rapids, Iowa, for Chairman of the House. 
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Joseph D. Stecher of Toledo, Ohio, and Harold H. Bredell of Indi- 
anapolis, Indiana, were renominated for secretary and treasurer 
respectively. For the Board of Governors, Elwood H. Hettrick, of 
Massachusetts, Dean of the Boston University Law School, for the 
First Federal Circuit; Osmer C. Fitts, of Brattleboro, Vermont, 
for the Second Circuit; Blackey Helm of Louisville, Kentucky, for 
the Sixth Circuit; and Thomas M. Burgess of Colorado Springs, for 
the Tenth Circuit, were nominated for a term of three years. 
They will take office at the close of the annual meeting in Chicago, 
in August, when the new American Law Center, containing the 
new headquarters of the Association described in the “Quarterly” 
for October, 1953, will be dedicated. 


REASONS FOR JOINING THE AMERICAN 
BAR ASSOCIATION 


To Those Who Are Not Members 


Without using dramatic adjectives or adverbs, or what may seem 
exaggerated phrases, we simply suggest for your consideration, 
without urging, that it is worth while to join for the following 
reasons: 

We joined the American Bar Association in 1907. We have at- 
tended most (not all) of its meetings since then, and also of the 
commonly forgotten National Conference of Bar Association Dele- 
gates from 1916 to 1936, which conducted preliminary discussions 
of matters which later came before the larger organization. We 
have served as a member of the House of Delegates since its crea- 
tion in 1936, and have sat through practically all of the sessions 
of its constantly changing membership, taking a more or less active 
part in committee work and its vigorous debates in the House with 
some defeats and occasional successes. Thus we have seen its work 
and influence develop and its membership grow until it now num- 
bers over 50,000. 


We live at a time when bar organization is needed primarily for 
the public professional service justly expected of the legal profes- 
sion, but also for the incidental and often indirect but great and 
continuous service to the lawyers—a service far greater than many 
of them realize. We know at first hand, from personal obser- 
vation and contact, of the devoted service of a long succession of 
men who helped, during half a century, to build the association 
gradually in the face of professional inertia and other discouraging 
factors. To the careful work of the Taxation Section alone, lawyers 
throughout the nation are indebted for more than the annual dues, 
on their own account and on that of their clients in connection with 
Federal tax work. Such an organization depends on membership 
dues. It is no more perfect than other human institutions. You 
may disagree with this or that action on controversial matters, 
but so what? You probably do that in other organizations. But 
the American people and the American Bar, including you, need 
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the services of the American Bar Association as they need those 
of state and local associations. You can get those services for noth- 
ing or you can help. The dues are $16.00 a year 

F. W. G. 





TRAFFIC JAM IN THE COURTS 


A Revival of Proposal for a Commission for Automobile Damage 
Cases by a New York Judge and a Reminder of Earlier Discussions 
in Massachusetts. 


In his message on page 3 of the “Quarterly” for December 1953 
President Bodfish urged the members of the Association to con- 
sider the subject of court congestion, the program of the Executive 
Committee explained on pages 5-8, and the proposals in the 29th 
report of the Judicial Council (also in the December “Quarterly’’) 
and help in supporting the program before the legislature. That 
program involving six measures attacking congestion from different 
angles was supported by the Board of Delegates of the Association 
at a meeting on January’, 1954 (twenty-five members present) 
and has also been supported by the Council of the Boston Bar Asso- 
ciation. 

On page 11 of the “Quarterly” an article on “The Vanishing 
Litigant” was quoted from the A.B.A. Journal, ending with the 
sentence, “It may be that it is the present method of judicial trial, 
or, at least, its employment in some categories of controversy, which 
is beginning to vanish.” 

So far as we have observed during many years such a possibility 
is regarded by most lawyers as visionary and, outside of Berkshire 
County, the bar has seemed opposed to considering experiments, 
although outside of a court house, experiments are the way people 
learn how to deal with problems. The, Berkshire bar, with its ap- 
parently successful conciliation practice of the last few years, is a 
healthy exception. In view of the habitual inertia accompanied by 
complaints like Mark Twain’s remark about people and the weather, 
perhaps a few reminders may have a little stimulating effect. 

The problem of congestion is nation-wide and in New York where 
it is very bad, they are trying experiments under the lead of Pre- 
siding Justice Peck, but, in the New York Times Magazine of Sun- 
day, February  , the proposal (actively discussed in Massachu- 
setts and elsewhere about twenty-five years ago) for a compensa- 
tion commission was revived by Supreme Court Justice Samuel H. 
Hofstadter in an article containing the following passages: 

“Cases in our courts are stalled on the calendars like the bumper 
to bumper traffic leading into Manhattan on a midsummer Sunday 
night... . 


“There are those who feel compulsory insurance is the an- 
swer; those who would change the rules of negligence; those who 
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would abolish juries. All these disagreements manifest the terrible 
perplexities and the deep malaise in our present system. 

“Presiding Justice Peck of our Appellate Division has been 
moved to say: ‘The fact is, unfortunately, that our calendar con- 
dition is symptomatic of a deep dislocation in the court body, one 
so serious that if not remedied at its source will have an extremely 
deleterious effect upon the courts, the profession and the public. The 
grave prospect is that the courts will cease to be the accepted agency 
for the determination of litigation.’ 

“Clearly, something new and drastic is called for. If the Com- 
mission on courts merely tightens up present procedures or makes 
insurance compulsory or urges comparative negligence or abolishes 
jury trials, these measures, while useful, will not be the final 
answer. There is, in my opinion, inevitably only one true solution 
to ending the traffic jam on our calendars. 

“I propose that the answer will be found in a compensation plan. 

“This plan is anolagous to the various Workmen’s Compensation 
Acts.” 

There is nothing new about this suggestion. It is probably not 
known to most lawyers that the Columbia University Research 
Committee headed by Arthur Ballantine of the New York bar 
(formerly of Massachusetts) made a report of 300 pages on this 
whole subject about 1931 suggesting liability without fault for 
motor injuries administered by a commission, lifting the whole 
business out of the courts. The proposal was discussed by the 
Judicial Council in 1932 in its 8th report (18 M.L.Q. No. 1, Nov. 
1932 pp. 23-33) at the request of the legislature and opposed for 
reasons there stated. After referring to figures in “Accident Facts” 
prepared by the National Safety Council, the Council said: 

“The table indicates not only that it is dangerous to be alive at all, 
but that the hazards of ordinary home life and from accidents from 
causes other than motor vehicles and industrial accidents far out- 
number the motor vehicle hazards even with the enormous increase 
in the number of motor vehicles in recent years. 

“The Workmen’s Compensation Act was adopted because there 
was a widespread feeling that industry should care for those 
injured in the course of their employment. It is difficult to see why 
pedestrians and especially passengers engaged in their own busi- 
ness or pleasure should have any more claims for public relief than 
any other persons who meet misfortune through no one’s fault or 
through their own fault. The following table shows that the 
‘economic loss’ caused by the ‘fatal’, ‘permanent’ or ‘temporary’ 
injuries to these other persons is greater than that caused by motor 
vehicles and yet these other persons are expected to protect them- 
selves by accident insurance or look to the person whose fault is 
responsible for their injury. 

The Council saw no sufficient “ ‘social’ or ‘economic’ argument 
advanced in favor of selecting motor vehicle injury losses for 
‘socialization’ by extending compulsory insurance to cover liability 
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or ‘compensation’ without fault, leaving all other non-industrial 
injuries unprotected. 

“Above all, we should deplore haste in so great a reversal of public 
policy. Almost from the dawn of legal history the policy of the 
law has been to let the consequences of misfortune lie where they 
fall unless cause appears to shift the burden elsewhere. For cen- 
turies that cause has been found in fault. The compensation 
plan discards that test completely. A change of base in a mat- 
ter of such widespread social import and consequence is nothing 
to be done lightly or hastily. It calls for the most mature con- 
sideration and the most careful study of its probable consequences, 
social as well as economic. Mere difficulties with the present legal 
machinery do not justify such a change until it appears not only 
that there is no other way out but also that the advantages of the 
change in mechanism are not overborne by the social disadvantages 
which might result. 

“If, on the other hand, the purpose is relief of congestion in 
the courts, then it should be considered whether our condition is 
so desperate as to call for such a radical departure from our tradi- 
tional rule of no liability without fault in such cases. We ought to 
be clear that no more moderate step, no less extreme measure, will 
attain the same end. Suggested experiments of a jury fee have 
not been tried. Neither has the suggested plan that the benefits 
of compulsory insurance should be available only if jury trial be 
waived. Yet this bill for a commission would abolish not only 
jury trial but a judicial hearing in the largest class of litigation 
obstructing the courts. The congestion is mainly in connection with 
jury trials. At that point, as already pointed out, it appears to be 
getting progressively worse, and if the present law is to stay as it 
is.and all suggestions for relief even if experimental are to be per- 
sistently rejected, we see no reason to think that the Superior Court 
can by its own efforts rid itself of the incubus. The problem is two- 
fold,—to cut down the present overload, and to cut off or at least 
curtail future congestion at its source.” 

The greater use and development of the District Courts and other 
experiments were suggested. 

The subject was again discussed in the 9th report in 1933 and 
the Council then said: (p.16) 

“We do not believe that we have yet exhausted the capacity of 
our judicial system for dealing with these problems more effectively, 
more promptly and with less expense. Until we have tried all the 
reasonable experiments of more effective action which the judicial 
system offers, we do not believe in transferring judicial business to 
any more administrative tribunals. But in order to discover the 
capacity of the courts in practice, an effort must be made to adjust 
the courts and their methods of operation to the facts.” 

These were the views expressed by the Judicial Council at the 
request of the legislature in 1932 and 1933. Perhaps, if the bar and 
legislature would read over the full discussion of these problems in 
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the 8th and 9th reports and others referred to, they would under- 
stand better the reasons for the continued recommendations of the 
Council about congestion now before the legislature with the sup- 
port of the representatives of the Massachusetts and the Boston 
Bar Associations. They may also understand better the statement 
quoted in the “Quarterly” for April 1952, pp. 39-40 from the 9th 
report of the Council (p. 17): 

“The most common suggestion for dealing with congestion is to 
add more judges to the court. This proposal is easy to make, but, 
as has been shown repeatedly, it has never cured congestion. The 
Superior Court was created in 1859 with ten judges. It has been 
gradually enlarged to thirty-two judges and yet the congestion has 
steadily increased. As we pointed out in our last report, if we 
doubled the number of judges it would take years to try the cases 
now on the dockets and in the meantime the new cases would be 
coming in at the rate of 30,000 or more a year. In our opinion, the 
proposal to increase the number of judges would be an expensive 
method of getting us nowhere, even if we had courthouse space in 
which to use them.” 

This increase in congestion has happened even though the work- 
men’s compensation business was removed, the tax appeals removed 
to a commission, the jurisdictional limits removed from the district 
courts and the divorce business mostly transferred to the probate 
courts. 

Are we to wait before facing the facts and trying a few experi- 
ments until the movement for lifting the business out of the courts, 
as Judge Hofstadter suggests, gains more strength with the report 
of the Columbia Commission referred to as a background? In the 
following article it is stated that “in 1952 there were 43,646,343 
passenger cars in the United States and it is estimated that by 1963 
there will be 55,000,000.” We, again, call attention to the legacy of 
John Doe and Richard Doe to the profession, which was printed at 
the bottom of page 129 of the “Quarterly” for August 1953. 


F. W. G. 





TRAFFIC JAM IN THE COURTS FROM THE 
POINT OF VIEW OF THE INSURANCE 
INDUSTRY* 

By WILLIAM DOYLE, Vice President and Special Counsel 
Liberty Mutual Insurance Company, Boston 
An Important Public Relations Problem in the Insurance Industry 
The casualty insurance industry is confronted with problems 
which daily are growing in number and complexities. These 


problems offer a challenging career to qualified young men and 
women. 





*From an Address before the Law School Alumni and Student Body of the 
University of Miami, November 28, 1953. 
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Here is just one example of a serious problem in a narrow field 
of insurance. I use this problem as an example because it is of 
common interest to all of us here today. I refer to the tremendous 
public dissatisfaction in connection with automobile accident claims. 
During 1952, highway automobile accidents in this country resulted 
in 38,000 deaths, including 14,000 children under 15 years of age 
and 1,350,000 injured victims. Apart from pain, suffering and 
grief, these accidents resulted in one billion two hundred million 
dollars in loss of wages; one hundred million dollars for medical 
and hospital expenses. 


Many believe that the problem of automobile accidents will be- 
come more acute in the future when we consider that in 1952 
there were 43,646,343 passenger cars in the United States and 
it is estimated that by 1963 there will be 55,000,000. The insurance 
companies from 1946 to 1951 suffered underwriting losses of more 
than two hundred million dollars on automobile insurance because 
rates were inadequate due primarily to inflation. In 1951 alone, 
the insurance companies suffered automobile underwriting losses of 
more than one hundred million dollars. 


In view of the staggering losses suffered by the insurance com- 
panies, the immediate question arises: Why do the companies con- 
tinue to write this unprofitable class of business? 

First: The companies hope, now that inflation appears to be 
checked, they will get adequate rates countrywide. 

Second: If the companies ceased to write automobile insur- 
ance, that class of business would be taken over by the states. 
Such action could lead to the states taking over the other lines 
of insurance. 

Third: The large underwriting loss is the price the companies 

pay to retain the free enterprise system of insurance. 


Public Dissatisfaction with the Cost of Automobile Insurance 

Despite these high automobile insurance companies’ losses, car 
owners in many sections of the country are dissatisfied with the 
cost of automobile bodily injury insurance. Yet, during the past 
15 years bodily injury rates for private passenger cars have risen 
about 18142% on the average for the country as a whole. However, 
since 1941 the cost of settling the average bodily injury claim has 
increased more than 82%. Let us briefly analyze this cost. It is 
not commonly known that this increase in the cost of settling bodily 
injury claims is due primarily to the following: 

During the past 15 years—medical care expenses have risen 69%; 
hospital charges have gone up 193% ; wages have more than doubled. 


Public Dissatisfaction with the Court System. 


Some segments of the public state that the present court system 
is archaic and not adapted to the handling of automobile claims. 
They state that the court system is a relic of the horse and buggy 








TRAFFIC JAM IN THE COURTS 11 


days. More and more we hear the question: How can a jury de- 
termine fault in an automobile accident which occurs in less than a 
second and is over in the snap of a finger? Another point that irri- 
tates the public is the jury trial delays. For example, in Chicago 
the delay is 3244 months; Broooklyn, 53; Milwaukee, 30; and Boston 
is far behind in jury trials. Florida has a good record for quick 
jury trials and the judiciary and bar are to be congratulated on 
this record. 


Uninsured Motorist Is a Cause of Public Concern 


There has been a growing public concern arising from losses 
caused by uninsured motorists. There has been an increase in 
legislative proposals providing for compulsory automobile insur- 
ance, unsatisfied judgment funds, impoundment of automobiles and 
other plans to handle the losses caused by uninsured motorists. 
North Dakota in 1947 enacted an unsatisfied judgment fund law 
and New Jersey enacted such a law, effective April 1, 1954. 


What Does This Public Attiude Mean? 

We find that bills were filed in the 1953 legislatures providing 
for automobile claims to be adjudicated by a Commission and every 
automobile victim to be paid regardless of fault. 

We, as lawyers, may say that the constitutional objections to such 
a system are insurmountable. Yet the proponents of the Commis- 
sion and Payment Regardless of Fault System believe that any 
constitutional problem which may arise can be solved. 

Briefly, here is their case. They state that insurance costs to 
the public would be lessened because: 

(1) The investigation of liability would be practically elimi- 
nated, thus reducing claim expenses; 


(2) Settlement payments would be limited to a fixed schedule; 

(3) Medical and hospital costs would also be limited to a fixed 
schedule; 

(4) Fees for legal services would be regulated by a Commission. 

They point out also that the Commission system would eliminate 
the court trial delays and other sources of dissatisfaction. I need 
not point out the lawyer’s stake in this situation. 

The proponents also state that the present automobile situation 
closely parallels the acute problems under the Employers’ Liability 
Act just prior to the adoption of workmen’s compensation. You 
will recall that almost overnight the court system was replaced 
by the commission system. Many of the complaints which existed 
then exist now. 

I should like to make it clear that people in the insurance industry 
do not advocate a Commission and Payment Without Fault System 
for the handling of automobile claims. 

We believe, however, that the time has come for members of the 
legal profession, as well as the insurance industry, to cooperate so 
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that trial delays and other known sources of public dissatisfaction 
will be eliminated. Further, that lawyers for plaintiffs and defend- 
ants’ insurance companies should do their part to make certain 
that the court system of adjudicating automobile claims is as 
efficient and equitable as possible. 


—_— 





BANKRUPTCY AND MORTGAGES 
By JOHN A. MCCARTY 


(This is a continuation of Mr. McCarty’s article on Massachu- 
setts Mortgages in the “Quarterly” for December 1953. Ed.) 


The spector haunting every conveyancer when he reads a title 
to real estate is the question: “If I pass this title, will some lawyer 
in the future turn it down?” 

If this happens we all know that it is almost impossible to con- 
vince a client that we are right and that the title is in fact good. 
Therefore, the marketability of real estate titles depends as a 
practical matter, not only on the law but on the opinions, doubts 
and fears of lawyers themselves, however unfounded these opinions, 
doubts and fears may be. 

Some extra legal requirements of conveyancers are not too 
hard to comply with, but there seems to be a growing tendency 
among lawyers to recognize the asserted rights of the bankruptcy 
courts in mortgaged real estate of a bankrupt, as superior to the 
rights of the first mortgagee. 

Such asserted rights are, in my opinion, contrary to the Massa- 
chusetts law of real estate, but if Massachusetts lawyers are going 
to require compliance with these asserted rights they will be the 
law for all practical purposes and we will have made a further 
surrender of our state sovereignty to the Federal government. An 
illustration may be helpful: 

In 1945 John Jones purchased a parcel of real estate in Massa- 
chusetts and at the same time gave a mortgage to the X Bank for 
a term of 20 years. The deed to Jones and the mortgage to the 
Bank were executed and recorded at the same time and were part of 
the same transaction. 

In 1952 the mortgage was in default and during the continuance 
of the default Jones filed a petition in bankruptcy. 

1. Can the mortgagee exercise the power of sale contained in the 
mortgage for breach of condition thereof without permission of the 
Bankruptcy Court? 

2. Has the Bankruptcy Court power to authorize a sale of the 
mortgaged real estate as an asset of Jones’ estate free of said 
mortgage to the X Bank? 


These two questions involve the same principle and depend on the 
answer of the really fundamental question:—Has a trustee in 
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bankruptcy any rights in the real estate of a bankrupt superior to 
the rights of the first mortgagee? Section 70a of the Bankruptcy 
Act provides: 

“The trustee of the estate of a bankrupt and his successor or 
successors, if any, upon his or their appointment and qualifica- 
tion, shall in turn be vested by operation of law with the title of 
the bankrupt as of the date of the filing of the petition in bank- 
ruptcy or of the original petition proposing an arrangement or 
plan under this Act, except in so far as it is to property which 
is held to be exempt, to all... .” 

(Here follow several subsections enumerating the various 

classes of property passing to the trustee. The only pertinent 

one seems to be Subsection 5, as follows:) 

“(5) Property, including rights of action, which prior to the 
filing of the petition he could by any means have transferred or 
which might have been levied upon and sold under judicial process 
against him, or otherwise seized, impounded or sequestered. . . .” 
Under the provisions of this subsection certainly the “title of the 

bankrupt” passes to the trustee to all such property, including 
real estate, but the important question is this: What is the “title 
of the bankrupt” in mortgaged real estate? 

Under Massachusetts law the title to mortgaged real estate passes 
to the first mortgagee, and the mortgagor retains merely a right 
to redeem by the performance of the conditions of the mortgage. 
The mortgagor’s right is an equitable one. So that while a mort- 
gagor may transfer his real estate after mortgaging it and while it 
may be levied upon and sold under judicial process against him, 
such actions can in no way affect the estate which is in the first 
mortgage. A sale of mortgaged real estate by a mortgagor is in 
legal effect merely the transfer of his equity of redemption and 
the levy and sale by an attaching creditor on mortgaged real estate, 
which is permitted under our statutes, is likewise merely a levy 
on and sale of the mortgagor’s equity of redemption. 

Therefore, it seems clear from this section of the Bankruptcy 
Act that legal title to mortgaged real estate of a bankrupt does not 
pass to his trustee in bankruptcy. The trustee gets at most the 
“title of the bankrupt” which is merely an equitable right to re- 
deem by performing the conditions of the mortgage. 

The only other pertinent provision of the Bankruptcy Act it seems 
to me is found in Section 70C, which in part is as follows: 

“The trustee, as to all property in the possession or under the 

control of the bankrupt at the date of bankruptcy or otherwise 

coming into the possession of the bankruptcy court, shall be 
deemed vested as of the date of bankruptcy with all the rights, 
remedies, and powers of a creditor then holding a lien thereon 
by legal or equitable proceedings, whether or not such a creditor 
actually exists; and, as to all other property, the trustee shall be 
deemed vested as of the date of bankruptcy with all the rights, 
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remedies, and powers of a judgment creditor then holding an 

execution duly returned unsatisfied, whether or not such a 

creditor actually exists.” 

Now, we have pointed out, the legal title to the mortgaged real 
estate is in the first mortgagee. When the mortgagor becomes 
bankrupt the trustee under the above subsection is placed in the 
position of a creditor holding a lien and has all the “rights, remedies 
and powers” of a judgment creditor holding an unsatisfied execu- 
tion. What are the “rights, remedies and powers” of a creditor 
holding a lien on mortgaged real estate, and what are the “rights, 
remedies and powers” of a judgment creditor then holding an ex- 
ecution duly returned unsatisfied on mortgaged real estate? 

To anyone familiar with the law of real estate in Massachusetts 
these questions scarcely need an answer for it is well known that 
a lien against a mortgagor is subject to the rights of the first 
mortgagee. A creditor holding an unsatisfied execution against a 
mortgagor may satisfy his execution only by selling the real estate 
subject to the first mortgage, that is, by selling the equity of 
redemption. 

It seems quite clear that the Bankruptcy Act itself, interpreted 
in the light of the Massachusetts law of mortgages, makes no 
assertion that mortgaged real estate becomes an asset of the 
trustee, except in so far as it gives him a right to sell the property 
subject to the mortgage or to redeem from the mortgage. If the 
bankrupt had only an equitable right to redeem from a mortgage, 
all the trustee can get under Sec. 70a is the same right, that is, the 
right to redeem, or under Sec. 70c the trustee acquired a lien on 
the mortgaged real estate which is, under our law, inferior to and 
subject to the mortgage, or he has “all the rights, remedies and 
powers of a judgment creditor holding an execution duly returned 
unsatisfied’, which means he can sell the mortgaged real estate sub- 
ject to the first mortgage. 

There are no decisions of the Supreme Court of the United States 
that indicate otherwise, nor have I been able to find any opinions of 
inferior Federal Courts that cast any doubt upon the correctness 
of this interpretation. Collier on Bankruptcy has this to say: 

“But where no express consent has been given by the bank- 
ruptcy court nor a restraining order sought, the cases are un- 
settled on the question of invalidation of consummated proceed- 
ings outside the bankruptcy court, the late cases tending, how- 
ever, to uphold a non-judicial sale.” 

However, an examination of the cases cited by Collier, which hold 
that the foreclosure cannot proceed without the permission of the 
Bankruptcy Court, disclose that these decisions are based upon the 
theory that while the lien of the mortgage is preserved, the remedy 
for enforcing it may be altered and may not necessarily be pre- 
served as a lien. 
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I think this is the crux of the whole situation. The bankruptcy 
cases speak about a mortgage as a lien and the decisions are based 
on this theory.. A bankruptcy case dealing with the foreclosure 
of a mortgage on real estate of a bankrupt situated in Michigan, 
California or New York would have no bearing on a similar situa- 
tion if the real estate were situated in Massachusetts, because 
in those states and many others a mortgage is a lien, while in 
Massachusetts it is a conveyance of the legal title to the mortgagee. 

The Bankruptcy Act is a Federal statute which provides that 
the trustee shall be vested with the “title of the bankrupt” but what 
is the “title of the bankrupt” in real estate must be determined by 
the law of the state where the real estate lies. In Massachusetts 
the right of a mortgagee to foreclose upon real estate of a bank- 
rupt mortgagor without permission of the Bankruptcy Court was 
determined in the case of Harlow Realty Co. vs. Cotter, 284 Mass. 
68. In this case a mortgagee knowing the mortgagor was in bank- 
ruptcy and that a trustee had been appointed, nevertheless fore- 
closed the mortgage it held on the bankrupt’s real estate both by 
entry and by exercise of the power of sale without permission from 
the Referee in Bankruptcy or the U. S. District Court. The Court 
in that case spoke as follows: 

“The law of this Commonwealth has long been settled that a 
mortgage of real estate as between the mortgagor and the mort- 
gagee is regarded as a conveyance in fee in order to give to the 
mortgagee effectual security for his debt or the performance 
of some other obligation due to him. It is a conveyance of real 
estate, or of some interest therein, defeasible upon the perform- 
ance of a stated condition. The mortgagee is the holder of a 
paramount title. Ewer v. Hobbs, 5 Met. 1, 3. Howard v. Robin- 
son, 5 Cush. 119, 123. Crowley v. Adams, 226, Mass. 582. United 
States Trust Co. v. Commonwealth, 245 Mass. 75, 78. Derby v. 
Derby, 252 Mass. 176, 178. Therefore the mortgagee named in 
the mortgage of 1927 at that time acquired the legal title to the 
demanded premises and continued to hold it until the adjudication 
in bankruptcy. There is some divergence of view among the 
several States of the Union touching the nature of rights con- 
ferred by a mortgage as between the mortgagor and the mort- 
gagee. See for review and classification Jones on Mortgages 
(6th ed.) §§ 17-59. But there has been no doubt as to the law of 
this Commonwealth, at least not since the decision of Ewer v. 
Hobbs, 5 Met. 1, in 1842.” 

The Court further said in this case: 


“The rights of the mortgagee under whom demandant claims 
title were fixed when the mortgage was given in 1927. The 
mortgagee then by virtue of the mortgage acquired the fee to 
the real estate in question, subject to rights of the mortgagor. 
The subsequent bankruptcy of the mortgagor in 1932 could not 
divest the mortgagee of the rights then acquired, either to take 
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possession of the real estate or to sell it under the power. The 
trustee in bankruptcy could acquire no rights superior to those of 
the mortgagee. He could take only the rights of the bankrupt 
mortgagor and those were subject to the rights of the mortgagee. 
The right of the mortgagor was simply to occupy the real estate 
until default in the observance of the conditions of the mortgage. 
The mortgagee by taking possession of the premises by peaceable 
entry and by selling the same under the power of sale was exer- 
cising his title acquired in 1927. Doubtless the filing of the 
petition in bankruptcy was ‘a caveat to all the world, and in 
effect an attachment and injunction’ which prevents the acquire- 
ment of new interests in the property of the bankrupt. Mueller 
v. Nugent, 184 U. S. 1. May v. Henderson, 268 U. S. 111, 117.” 


Under a fair interpretation of the Bankruptcy Act itself as 
applied to Massachusetts real estate law, and under the decision in 
Harlow Realty Co. v. Cotter, the answer to the first question must 
be that the mortgagee can foreclose its mortgage without permiis- 
sion of the Bankruptcy Court, and the fact that the mortgagor 
was in bankrupcy at the time of foreclosure can have no bearing 
on the title acquired by a purchaser at the foreclosure sale. 

With regard to the power of the Bankruptcy Court to authorize a 
sale of mortgaged real estate of a bankrupt free of the mortgage, 
enough has been said above to indicate that the Court has no such 
power. It may be objected that it is a common practice of the 
Bankruptcy Court to authorize such sales, but a closer analysis of 
such authorization will show that they provide for paying off 
the mortgagee as a condition to the exercise of the authority to sell. 


The Bankruptcy Court may authorize the trustee to sell the 
mortgaged real estate of a bankrupt free of the mortgage but on 
condition that the real estate be sold for a sum at least sufficient 
to satisfy the mortgage and that the proceeds of the sale be applied 
by the trustee first to pay the mortgagee in full and any balance 
to be a part of the bankrupt’s estate. 


I can see no objection to this procedure, but it is not really selling 
the real estate free of the mortgage. What happens is this: Under 
Massachusetts law the mortgage is security for the debt. If there 
is no debt, there can be no mortgage. Therefore when the trustee 
pays the mortgagee out of the proceeds of the sale, the debt is 
extinguished. By operation of law the title immediately revests 
in the mortgagor and because he is in bankruptcy it passes to his 
trustee under the provisions of the Bankruptcy Act, and the deed 
of the trusteee carries the title to the purchaser from the trustee. 
The trustee’s sale does not wipe out the mortgage; it is the payment 
of the debt that discharges the mortgage so that the trustee’s deed 
is to real estate unencumbered by any mortgage. 


There may be times when it is advantageous for a mortgagee 
to permit a trustee in bankruptcy to sell the mortgaged real 
estate rather than foreclose its mortgage. For example, the trustee 
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may be able to sell the bankrupt’s personal property at the same 
time as the real estate is sold and the sales together may make the 
real estate more attractive from a purchaser’s point of view. 
But however this may be, there is no authority for the proposition 
that a Bankruptcy Court can sell mortgaged real estate of a bank- 
rupt and thereby cut off the mortgage. 

The purpose of this and my preceding article* is to reassert well 
known principles of conveyancing law in rebuttal of claims of 
federal courts that would seem to override basic Massachusetts law. 


The “Bar Bulletin” issued by the Boston Bar Association for 
March 1954 contains an interesting article on “The Effects of 
Federal Tax Liens” by Mr. Carl W. Spencer. Ed. 





SOME QUESTIONS AS TO NOTICE 
ON PROBATE ACCOUNTS 
By Guy NEWHALL 


The problems raised by this discussion are not covered by the 
recent statutes dealing with the allowance of probate accounts, 
namely, St. 1938, C. 154, and 1950, C. 413. The difficulty stems 
partly from an early case, Pierce v. Gould, 143 Mass. 234. In that 
case an executor’s final account was allowed on the assent of the 
administrator d.b.n. One of the parties interested appealed, and 
it was held that he had a standing to appeal. Query, if he had a 
right of appeal, wasn’t he entitled to notice? 

As the practice on this point varies considerably in the different 
counties, I recently sent a series of letters to the registers of the 
various probate courts asking them specific questions as to their 
rules. Replies were received from all counties except Nantucket. 
The general question propounded to all was in substance as follows: 
—In the following cases would an account be allowed in your Court 
on the assent of only the person indicated, without notice to the 
parties interested in the estate or trust? The specific cases inquired 
about follow in their order. (Note: in all cases it is to be assumed 
that the successor fiduciary is NOT the same person or bank as the 
prior fiduciary. If the two fiduciaries are the same person or bank, 
then, of course, notice to or the assents of all parties interested 
would be required.) 

(1) The account of an executor or administrator on the assent 
of the administrator d.bm. This was simple. All of the answers 
were NO. 


(2) The account of a special administrator on the assent of the 


regular executor or administrator. Dukes and Plymouth said YES; 


* Federal Tax Liens and Mortgages M. L. Q. December, 1953. P. 20. 
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Barnstable YES, unless the special administrator had paid bills 
without the authority of the court. Suffolk said it was discretionary 
with the judge. The other counties said NO. 

(3) The account of an executor assented to by the legatees, if 
any, and by the trustee of the residuary trust. Essex, Suffolk, 
Hampshire, Hampden, Plymouth, Franklin and Bristol said YES. 
Middlesex, Barnstable, Berkshire, Dukes, Norfolk and Worcester 
said NO. (See Guida v. Second National Bank, 323 Mass. 100, 
102; New England Peabody Home v. Page, 325 Mass. 663.) 

(4) The account of a trustee assented to by a successor trustee. 

The answers were NO in all the counties, except that in Suffolk 
the judges sometimes exercise discretion and allow the accounts. 

(5) The account of a guardian or conservator assented to by a 
successor guardian or conservator. Essex and Hampshire said 
YES. The others all said NO, except that in Suffolk the judges 
sometimes use their discretion. 

(6) The account of a guardian or conservator assented to by the 
executor or administrator of a deceased ward. Middlesex, Hamp- 
shire and Plymouth said YES; Suffolk, YES if there is no real 
estate. The others all said NO. 

(7) The account of a public administrator assented to by the 
regular administrator or an executor. Suffolk and Barnstable said 
YES (presumably requiring a waiver from the Attorney General.) 
The others all said NO. 

(8) The account of an executor showing payment of the lega- 
cies, accompanied by receipts of the legatees, but without notice to 
or assents of the legatees. This question seemed to present the most 
difficulty. Essex, Barnstable, Hampden, Franklin and Worcester 
said NO. Plymouth, Berkshire, and Dukes said YES. The others, 
Middlesex, Suffolk, Hampshire, and Bristol, either didn’t answer or 
seemed uncertain. (See Newhall’s Supplement, p. 145, for the 
proper form of a legatee’s receipt. ) 


Editorial Comment 


If anyone has any suggestions as to any of these cases, we shall 
be glad to hear from them. As to number 8, Mr. Newhall in his 
“Supplement”, page 173, says: 

“A question naturally arises as to how far assent takes the place 
of notice. If several of the parties interested assent to the account 
in writing or voluntarily enter their appearance, must notice be 
sent to them as well as to the others? There can be no reasonable 
doubt that the answer is No. The only statute on the point is G. L. 
215, p. 47. This provides that if all parties interested assent in 
writing, no notice need be issued. The statute is silent as to cases 
where some only of the parties interested assent. The prevailing 
practice is not to send notice to them, and this seems to be a logical 
corollary to the statute. In Chase v. Chase, Mass 394, 103 NE 957, 
the court held that a voluntary appearance by counsel took the place 
of notice, and in Watt v. Harvey, 312 Mass. 384, 392, 45 NE2d 1, 
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the court said that an assent in writing was equivalent to an accep- 
tance of service and a waiver of notice. These two cases would 
seem to settle the question. There is a dearth of authority on the 
point because the question is practically never raised.” (pp. 173-4.) 

Why does not this discussion “settle the question”? When there 
is a receipt in full, why should notice to a legatee be required? 


F. W. G. 





MEDICO-LEGAL APPLICATION OF BLOOD TESTS 
CLASSIFICATION AND HEREDITY 
By JOHN F. LOMBARD* 


The blood groups of a particular individual depend upon the 
blood groups of his or her parents and the characteristics in the 
blood of any person are inherited according to the Mendelian Law. 
The blood characteristics will not appear in the child unless present 
in one or both parents. Human individuals of any race can be 
separated into clearly distinguishable groups by means of certain 
permanent properties of their blood. These groupings are based 
upon purely objective evidence and can be verified by any com- 
petently trained person. A man cannot be incriminated but he may 
definitely be exonerated in disputed paternity cases. 

Dr. Karl Landsteiner in 1901 reported his discovery of the four 
main blood groups, A, B, AB, O. In 1927 Drs. Landsteiner and 
Levine discovered the M, N and MN types of blood and expounded 
the mechanics of inheritance of these types. In 1937 Drs. Karl 
Landsteiner and Alexander S. Wiener discovered the Rh factor 
which was first used in disputed paternity cases about 1944. 

In the past fifty years science has really developed to the point 
where blood grouping tests are recognized as being an accurate 
method of excluding paternity and while eleven states at the pres- 
ent time have statutes covering the use of blood grouping tests in 
disputed paternity cases the tests are used by a great many courts 
in various states, including Massachusetts, which do not have blood 
grouping statutes as yet. There is a Blood Test Bill now pending in 
the Massachusetts Legislature. 

New York was the first state to adopt a blood test law on March 
22, 1935; laws in 1935, chapters 196, 197, 198, amended by laws 
196, chapter 439, section 1. Other states followed: Wisconsin, 
laws 1985, chapter 351, effective August 9, 1935, amended laws 
1939, chapter 524; Maine, laws of 1939, chapter 259, effective April 
19, 1939; Ohio, laws 1939, H. B. 213, effective June 2, 1939; New 
Jersey, laws 1939, chapter 221, effective July 18, 1939; South Da- 
kota, Code 1939, section 36.0602, Supreme Court rule 540; Mary- 





*Of the Boston Bar Author, “Marriage and Divorce Laws of Massachusetts,” 
1949, “Adoption, Illegitimacy and Blood Tests,” 1952. 











20 MASSACHUSETTS LAW QUARTERLY 


land, laws 1941, chapter 307, effective June 1, 1941; North Carolina, 
laws 1945, chapter 49, effective 1945; Pennsylvania, acts 1951, act 
number 92, effective 1951; Rhode Island, general laws, chapter 424, 
section 8, amended acts 1949, chapter 2322, approved May 9, 1949; 
New Hampshire, R. L. ch. 126, Laws of 1953. 

Since 1920, blood grouping tests have been applied medico- 
legally to exclude paternity in Denmark, Norway, Sweden, Danzig, 
Lithuania, Czechoslovakia, Holland, Japan, Belgium, China, Russia, 
Austria, Switzerland, Germany and Dominican Republic as well as 
in some others. 

The blood grouping specialists and experts are not acquainted 
with the parties nor the facts of the case but are given samples 
of blood from the mother, child and the putative father in order 
to determine whether or not the putative father is really the father 
of the child in question. These qualified experts testify to a scien- 
tific fact of nature. The reaction of the red blood cells is not 
affected by the facts in any case. A drop of blood can be taken 
from the ear or the finger of the parties without injury to them. 
Usually several tests are made in every case. Incidentally, blood 
tests are used not only in disputed paternity cases but in homicide 
cases and in rare cases concerning the exchange of children in hos- 
pitals and in other situations. Such tests are also used in divorce 
and separate support cases where a husband denies the paternity of 
a child. 

Blood tests are not controversial because when properly done 
by a qualified person they are universally accepted by scientific 
and medical authorities. The law progresses slowly and while 
blood tests are recognized and accepted by Courts in general such 
acceptance is not universal as yet. None of the blood tests statutes 
say that conclusive results must be given to blood tests and none 
of them say what evidentiary weight is to be accorded to the test. 
On the other hand, many Courts accept a blood test exclusion as 
definite and sufficient evidence that the defendant is not the father 
of the child. 

The four main blood groups of individuals, O, A, B, AB do not 
exhaust the list of individual differences in human blood. By the 
use of reagents there are other types such as M, N, and MN. No 
blood having neither M nor N has ever been found as yet and these 
types are inherited independently of the four classical A, B groups. 
There is also the Rh-Hr types which are in great use today. With 
the employment of the A-B-O with the M-N types and the Rh-Hr 
types a falsely or incorrectly accused man has better than a fifty 
per cent chance to prove that he is not the father of the child. It 
is believed that in the future when additional tests are made, such 
as for the Lewis factor, the Duffy factor, for the Kell-Cellano types © 
and others, the chances of exclusion for the falsely or incorrectly 
accused man may be about sixty per cent. 
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A few cases wherein blood tests have been used may be of inter- 
est at this point. 


Mr. A wishes to disinherit a child thought by him to be his 
own. He accuses his wife of having been unfaithful and names 
a Mr. B whom he alleges is the real father of the child. The 
blood tests proved as follows: Mr. A was O; Mrs. A was A; the 
child was AB; Mr. B was B. In this case, Mr. and Mrs. A. are not 
the parents of the child. Assuming that Mrs. A is the real mother, 
Mr. A could not be the true father because he is of group O 
which is indicated by the absence of A and B. The real father of 
this child is either from group B or group AB. In this connection 
Mr. B is eligible for serious consideration. 

Mr. and Mrs. F. were middle age and wealthy parents of an only 
child. At the age of six this child was kidnapped while he was out 
playing and could not be found. Fifteen years later a young man 
presented himself to Mr. and Mrs. F and claimed he was their 
long lost son. There was no birthmark, article of clothing or 
jewelry or any striking family resemblance to further his claim 
and he was not able to give a consistent story of his past. The 
couple were suspicious and demanded conclusive proof before ad- 
mitting the claim of the young man. Blood tests were taken and 
showed as follows: Mr. F was of group O; Mrs. F was of group B; 
the claimant was of group A. The types proved that the young 
man was an imposter. In order to be the son of such parents he 
would have to belong to group O or to group B. 


Miss G, a country girl, fell in love with Mr. H who was rooming 
with her family during a summer vacation. Later it was dis- 
covered that she was pregnant and eventually gave birth to a baby 
boy. She named Mr. H as the father of the child. Mr. H admitted 
relations with Miss G but maintained that she was a girl of 
promiscuous morals and had also received attention from other 
men during the time he was rooming with her family. He denied 
paternity. Blood tests were taken and the types were as follows: 
Miss G was of type O; Mr. H was of type B; the baby was of type 
A. The results clearly showed that Mr. H was not the father of 
the baby. 

The following case answers the question, would a girl falsely 
accuse a man of being the father of her child? In a recent Vir- 
ginia case called Commonwealth v. Pauline (Paul) Hufford; the 
‘defendant was arrested upon a warrant obtained by a young mother 
of a child in which she charged the defendant, Paul Hufford, with 
seduction. The maternal grandmother furnished supporting evi- 
dence of courtship, plans for marriage and identity of the accused. 
The defendant stated that the accusation was false because the 
defendant was female and could not be the father of the child. 
The defendant agreed to submit to a medical examination. The 
physician reported to the Court that the defendant was female. 
The case was dismissed. 
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In the famous Chaplin Case in California a jury disregarded a 
blood test exclusion. Conception took place on or about December 
20, 1942 and the child was born October 2, 1943. The complainant 
first met the defendant in May of 1941 at which time he gave her 
a contract as a motion picture actress and arranged for her to go 
to school. Both sides conceded that there were sexual relations 
between the parties. The defendant testified the last relation oc- 
curred in February 1942 and said that he did not see her after 
that until November 9, 1942 but denied any relationship at the lat- 
ter time. The complainant testified that from November 9, 1942 
she did not see the defendant for several weeks up until December 
10, 1942. She admitted being in the company of Hans Rueschs 
on December 10, 1942 and on the same night she went to the de- 
fendant’s home and had sexual relations with him. The defendant 
denied seeing her on December 10, 1942. On December 22, 1942 
she purchased a gun and on the next day she went to the defend- 
ant’s home at midnight. She broke into the house and found the 
defendant in bed. She pointed the gun at him and he asked, “Are 
you going to kill me?” She replied in the negative. The com- 
plainant said she held the gun in her hand during the entire con- 
versation except for an interlude when they indulged in sexual in- 
tercourse and upon completion of the act she again took up the 
gun. The defendant admitted she was at his home December 23, 
1942 at midnight but he denied he had any relations with her. The 
complainant alleged another act of intercourse on December 30, 
1942 although she had admitted that she was in the apartment of 
Hans Reuschs on the same evening. The evidence disclosed that the 
complainant was involved with three other men other than the 
defendant and that she had received money from one of the defend- 
ants on several occasions. Blood tests were taken in this case 
and were proved as follows: Charles Chaplin was of group O; the 
complainant was of group A; the child was of group B. As a 
scientific fact Chaplin was excluded because the union of a (0) and 
an (A) parent can not give rise to a (B) child. Scientific and medi- 
cal authorities are unanimous in that conclusion. Nevertheless, the 
jury found Chaplin guilty of being the father of the child and he 
was ordered to pay $75 a week for the child’s support and $5,000 
counsel fees. The judgment was affirmed on appeal. (Berry v. 
Chaplin 169 P.) (2d 442). This case was subject to much discus- 
sion in this country and much comment. The Boston Herald’s 
editorial comment on the Chaplin verdict stated in part (April 19, 
1945) “Unless the verdict is upset, California has in effect decided 
that black is white, two and two are five and up is down.” 
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BOSTON COLLEGE LAW SCHOOL ANNOUNCES 
PLANS TO PUBLISH AN ANNUAL SURVEY 
OF MASSACHUSETTS LAW 
By WILLIAM J. CURRAN* 


In conjunction with the opening of its new Law School Building 
at University Heights in the fall of 1954, the Boston College Law 
School announces that it will begin the publication of a new and 
unique legal periodical in the state, The Annual Survey of Massa- 
chusetts Law, a publication devoted to an examination and analysis 
of the significant developments and trends in the law of the state 
during the survey year. Articles devoted to the major fields will 
be written by recognized authorities in the subjects drawn from the 
Law School Faculty and practicing bar throughout the state. The 
authors will be assisted in research and preparation of the articles 
by a Board of Student Editors. 

Publication will be under the general editorship of Assistant 
Professor William J. Curran, a member of the Massachusetts Bar, 
who has had experience with a similar Survey in the state of Cali- 
fornia. 


I. What the Survey Will Do: 


This periodical is intended mainly as Boston College Law School’s 
contribution to the continuing legal education of its alumni and the 
practicing bar and government administrators of the state. We are 
all aware that busy lawyers are hard-pressed to keep abreast of the 
state’s constantly growing body of case law, legislation, attorney 
general’s opinion, and the rules and regulations of the many state 
administrative agencies, to say nothing of the latest texts, source 
books, and law reviews. Aside from the time involved in such a 
task, the cost of maintaining an adequate library is, except for the 
large firms, prohibitive. In fact, even if the practitioner has the 
time, energy, and financial backing to attempt the task, he is con- 
scious of the fact that the proper evaluation of this vast body of 
law passed down each year is becoming more and more the function 
of experts in the particular fields wherein the developments arise. 
Only the specialist working constantly in a field is able to sift the 
wheat from the chaff and to place the significant developments in 
the law in their proper perspective. The publication of The Annual 
Survey of Massachusetts Law is intended to perform just this type 
of service. 

All the materials making up the vast body of the law passed 
down each year in the state will be gathered, carefully read, and 
classified. This will include all published opinions of the courts, all 
legislation, attorney general’s opinions, and administrative rules 
and regulations of general importance. To this will be added law 


review articles and notes, newly-published text books and source 


* Assistant Professor Law, Boston College Law School. 
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books and other materials of importance. The authors in the vari- 
ous fields will analyze these materials, and, with the aid of the 
general editor and Board of Student Editors, further research 
will be carried out on the matters demanding closer study. At the 
close of the survey year, comprehensive articles will be prepared in 
each field pointing out the major developments and trends in the 
law along with the more important books and law review articles. 

However, it should be pointed out that the Boston College Law 
School is not adopting this project solely for the benefit of its alumni 
and the active practitioners and government administrators. It is 
adopting the Survey because of its particular utility as a teaching 
tool for its student body. The Law School intends to utilize student 
research work to the highest degree possible in the project. A 
Board of Student Editors will supervise the work of the student 
staff. The students will work throughout the year reading, analyz- 
ing, and classifying materials for use in the Survey. They will 
follow closely the work of the courts, legislature, and adminis- 
trative agencies. They will read articles and study notes from law 
reviews from all over the country. The student staff members will 
be assigned to particular major fields to assist the article authors 
in the gathering of materials and in additional necessary research. 
The students will prepare what would be “case notes” in a stand- 
ard law review, and these will be utilized in preparing the yearly 
comprehensive articles. The students will have, therefore, not only 
the benefit of individual research in the various fields but the in- 
valuable experience of working closely with recognized authorities 
in the field. 


II. What the Survey Will Not Do: 

The Survey will not purport to be a digest or a summary of Mas- 
sachusetts law. All cases and legislation passed down in each sur- 
vey year will not be noted in the Survey; only the materials 
evidencing a significant addition, change, or trend in the law of the 
state from the perspective of the experts preparing the article will 
appear for discussion and analysis. 


III. The Survey in Other States: 

This type of project was introduced into the United States by 
Chief Justice Arthur T. Vanderbilt of New Jersey when he was 
Dean of the New York University School of Law. He was deeply 
impressed with the worth of such a publication in England known 
there as The Annual Survey of English Law. The Annual Survey 
of American Law was begun at New York University in 1942. 
This publication has been highly regarded by the legal profession 
throughout the country since that time. However, the great 
number of jurisdictions in this country and the diversity of the 
law among them demanded more specialized study and in 1947 
New York University undertook to publish the first state survey, 
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The Annual Survey of New York Law. 

Since that time, the University of Santa Clara in California, the 
Mercer University in Georgia, Rutgers University in New Jersey, 
and quite recently Vanderbilt University in Tennessee have adopted 
annual surveys of the law of their states. In addition, law reviews 
conducted by various law schools publish periodic studies of recent 
developments of the law in their states though perhaps not on so 
broad and comprehensive a basis. 


IV. In Conclusion: 

Research and planning for the project have been under way at the 
Law School for some time. An Advisory Committee of the prac- 
ticing bar is being formed to aid the Faculty and students 
in the gathering of materials and the selection of authors for the 
various fields. It is the hope of the Boston College Law School that 
The Annual Survey of Massachusetts Law will be a significant con- 
tribution to the continuing improvement of legal education and 
resnarch in our state. 





LEGAL SERVICES AND PROCEDURE IN THE 
FEDERAL GOVERNMENT— PRESS RELEASE 
OF COMMISSION ON ORGANIZATION 
OF THE EXECUTIVE BRANCH 
OF THE GOVERNMENT 


THE HOOVER COMMISSION 


The necessity of reforms and economies in the legal activities of 
Federal Departments and Agencies was stressed by former Presi- 
dent Herbert Hoover recently at the first meeting of the Task Force 
on Legal Services and Procedure of the Commission on Organization 
of the Executive Branch of the Government, commonly known as 
the Hoover Commission. 


“There is no field in the whole government that so sorely needs 
remedies as the field you will study,” Mr. Hoover told the Task 
Force members, jurists and attorneys from all parts of the United 
States. 

“There are many executive agencies that through regulation exert 
legislative powers and many executive agencies that exert judicial 
powers of the utmost importance. Certain executive agencies even 
administer criminal law, where there is no adequate review by the 
Courts. 

“And this does not include the confusion of powers of review 
by the Courts of the acts of the many regulatory commissions—and 
this is a sore subject in itself. 
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“The legal procedures and staff arrangements on the legal side 
of the Executive arm are likewise in great confusion with many 
overlaps, duplications and waste of public money. 

“The whole field is open to you—and you are free to undertake 
investigations and make recommendations on any subject in the 
legal field, as far as the Executive Branch of the Government is 
concerned. 

“The Commission and its Task Forces are not a part of the 
Executive Branch. You are a part of the Legislative Branch. The 
authority of the Commission, as you know, extends not only to 
investigation and recommendation for improvement of the struc- 
ture of agencies and of the procedures of agencies, but to determi- 
nation of substantive changes in policies and appropriate legislation 
to implement these recommendations.” 

At the meeting Task Force Chairman James M. Douglas of St. 
Louis, former Chief Justice of the Missouri Supreme Court, set up 
five Task Force groups to work on specific phases of the over-all 
problem. The membership of these five groups, together with the 
special fields of activity assigned are: 

Organizational Structure of Legal Services and Personnel, Ross 
L. Malone, Roswell, N. M., formerly Deputy U. S. Attorney General, 
chairman, E. P. Tuttle, Edward L. Wright; Procedure and Separa- 
tion of Powers (Under Administrative Procedure Act), Dr. Albert 
J. Harno, Dean University of Illinois Law School, chairman, Carl 
McFarland, George Roberts, consultant; Procedure and Separation 
of Powers (Not under Administrative Procedure Act), Dr. E. Blythe 
Stason, Dean University of Michigan Law School, chairman; Her- 
bert W. Clark, U. S. Court of Appeals Judge Harold R. Medina, New 
Jersey Chief Justice Arthur T. Vanderbilt, consultant; Admission 
to Practice before Government Agencies, Reginald Heber Smith of 
Boston, Director, Survey of the Legal Profession, chairman, David 
F. Maxwell, James M. Landis; Legal Services within Armed Forces, 
David M. Peck, Presiding Justice, Appellate Division, New York 
State Supreme Court, chairman, Cody Fowler, James M. Douglas. 

The Task Force chose Mr. Reginald Heber Smith as its vice- 
chairman, Mr. Ross L. Malone, as its secretary and Mr. Henry M. 
Shine, Jr., attorney and assistant of Commission member Robert 
G. Storey, assistant secretary. 

We are informed by Mr. R. H. Smith that each Task Group is 
entitled to select its own consultant. Group IV dealing with admis- 
sion to practice before government agencies has selected Professor 
A. James Casner of Harvard Law School to be its consultant. 
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SOCIAL SECURITY FOR LAWYERS 


Both Sides of Questions which Affect You and All Others 
FOREWORD 


Some years ago while Mr. Lodge was in the Senate he asked Mas- 
sachusetts lawyers for their opinion about the extension of social 
security to cover self-employed lawyers and other professional per- 
sons now excluded. At that time the executive committee of the 
Massachusetts Bar Association voted in favor of inclusion on a 
voluntary basis. Many lawyers and some bar associations have 
favored the extension. At the annual meeting of the Massachusetts 
Bar Association in 1953, as reported in the “Quarterly” for June, 
1953 (p. 180), Mr. Comparone of Lawrence announced that the 
Lawrence Bar Association had written their Congressmen urging 
support of the proposed provisions in the Social Security Act for 
the benefit of lawyers, and 


“Upon motion duly made and seconded, it was unanimously 

“VOTED: that this Association go on record as favoring the 
extension of the Social Security law at least to the extent of 
covering those lawyers who wish to take advantage thereof.” 

Meanwhile the special committee of the American Bar Associa- 
tion, in its reports to the House of Delegates, had opposed such 
extension. At the meeting in Boston, last August, the subject was 
brought up again and the House voted to refer the subject back 
to the committee for further study after inquiry of the views of 
the other bar associations. Resolutions introduced in the Assembly 
by John M. Mullen of Massachusetts and Joseph Harrison of New 
Jersey in support of the inclusion of lawyers were also referred to 
the committee. (See ABA Journal for November 1953, pp. 1012- 
1013.) 

President Eisenhower brought the subject before Congress last 
summer. Since then, in the November issue of the ABA Journal, 
Dean Larson supported the inclusion of lawyers, and in the January 
“Journal” Mr. Oliver L. Allen, Chairman of the ABA Committee, 
explained “the disadvantages of social security for lawyers”, and 
the reasons for the position of his committee in opposition. At 
the recent regional meeting in Atlanta, Georgia, Mr. Allen and other 
members of the committee were present and discussed the matter. 

As reported in the A.B.A. “Co-ordinator” for March 15th, at 
the midwinter meeting of the House of Delegates. 

“The controversial issue of including lawyers and other self- 
employed persons within the framework of the federal social 
security system again came before the House, in the form of a 
report by Chairman Allen L. Oliver, Cape Girardeau, Mo., of the 
Unemployment and Social Security Committee. Mr. Oliver told 
of the preliminary results of a survey currently being conducted 
among all state bar associations, and approximately 100 selected 
large and small local bar associations, to ascertain ‘grass roots’ 
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sentiment on both compulsory and voluntary plans of lawyer- 
inclusion. Total returns to date showed: Compulsory plan, five in 
favor and eight opposed; voluntary plan, ten in favor and eight 
opposed; not yet ready to report, 18. On the basis of these still 
incomplete returns Chairman Oliver expressed the opinion that 
rank and file sentiment for inclusion ‘was not as great as had been 
claimed’, and while his committee submitted no recommendation 
to the House he said its members continued to be unanimously 
opposed to such inclusion. He estimated that social security tax 
contributions from lawyers would amount to $24,300,000 a year 
and referred to benefits which most lawyers might expect as 


‘illusory’. 


As the proposals before Congress affect every lawyer, and as far 
as our observation goes, most lawyers here (including the writer) 
have not followed the discussion closely, especially the disadvan- 
tages, we reprint the articles on both sides, above referred to, so 
that lawyers can think it out and write their views directly to their 
Congressmen or to Mr. Allen (whose address appears at the end 
of his article). His committee expects to make another report in 
August, after seeking more information from more bar associations 
which have not yet answered inquiries. 

Our present impression is that lawyers who get into it volun- 
tarily or under compulsion will regret it. 

Our purpose is to provoke discussion as to policy or law. We 
shall be glad to hear from anybody. On the general subject, besides 
the articles hereinafter printed, see the 5 to 4 opinion in Standard 
Machine Co. v. Davis, 301 U.S. 548, Prof. Maguire’s essay on 
“Taxing the Exercise of Natural Rights’ in “Harvard Legal 
Essays” 273, and Mr. Paul’s new book announced in this issue. 


F. W. G. 


While going to press, we received a copy of a letter to a Congress- 
man from a Massachusetts lawyer, containing the following vigorous 
passages: 

“Dear Sir: 


“T note in the Boston papers for December 30th last that you pro- 
pose to recommend extending ‘Social Security’ and imposing its 
taxes on almost all classes of workers not now ‘covered’ by OASI; 
and to raise the minimum monthly ‘benefit’ payment from $25 to $45, 
Though I am sixty-seven, and would benefit by this ‘welfare state’ 
scheme, I want to protest with all my power against imposing 
OASI and its ‘enforced savings’ on occupations not now included, 
and especially against imposing them on the learned professions 
and self-employed business men, regardless of their wishes. Few 
I know want OASI. 


“The present OASI plan is NOT an Insurance Plan at all. The 
enforced savings exacted from employer and employee alike, under 
the pretense of financing the Plan, are not invested as insurance 
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premiums are, but go into the U. S. Treasury to be ‘spent and spent’ 
by Congress. ... 

“For the monies so exacted and deposited in the U. S. Treasury, 
the so-called OASI ‘Trust’ Funds get pretty Treasury IOU’s, which 
are nothing more than Tax Anticipation Warrants, such as the 
bankrupt City of Chicago used to pay its civic employees during 
part of the 1930’s. Every cent to meet current OASI payments 
has to be raised by taxation upon everyone, including beneficiaries, 
in addition to the ‘enforced savings’ nominally exacted for such 
‘benefits’ ! 

“T see also that you propose to raise the ceiling on outside earn- 
ings by OASI ‘beneficiaries’ under 75 from $800 to $1000 a year, 
or from $15 to $86 a month! There is no ceiling now on what a 
‘beneficiary’ can earn if he is hardy enough to survive and work 
after 75, and no ceiling yet on how much an OASI beneficiary can 
have from investments or saving account interest after he is 65. 

“WHY should a beneficiary under 75 he condemned to poverty 
just because he does not have investments or other income not 
gained from employment, and WHY should there be any ceiling 
on his earnings any way? A worker over 65 has enough handicaps 
at best, and he should be entitled to all he can earn, and not pena- 
lized becaue he is forced to accept OASI. Incidentally, IF that $86 
a month limit on earned income is to extend to professional and 
self-employed men over 65, most of us will forego the alleged ‘bene- 
fits’ of Social Security rather than become victims of it. 

“If we must imitate or borrow ideas from Europe, by all means 
study democratic and free Switzerland, and NOT Socialist domi- 
nated Germany, France or the British Isles, which are only kept 
from economic and political collapse by what remains of our private 
enterprise system and its overtaxed earnings. I most earnestly 
urge that before you recommend any imposed extension of OASI- 
Social Security upon presently uncovered occupations and profes- 
sions, that you will carefully study the article, ‘Truman Could 
Learn from the Swiss’, by Demaree Bess, in the Saturday Evening 
Post for June 24, 1950, and ‘The Road to Serfdom’, by Friedrich 
Hayek, University of Chicago Press, 1944. 

“TI have been a lawyer since 1912 and am a Naval Reserve vet- 
eran of both World Wars and the lean years for National Defense 
before and between them, and still prefer to spend my own money 
than to have it taken from me by bureaucrats, and then a portion 
of it handed back with strings tied to it.” 


A. A. DORITY CO. 
Surety Bonds 


PROBATE, FIDELITY, CONTRACT, ETC. 
20 Pemberton Square LA 3-2935-6 























MASSACHUSETTS LAW QUARTERLY 


SOCIAL SECURITY AND SELF-EMPLOYED 
LAWYERS: A PLEA FOR RE-EVALUATION 


By ARTHUR LARSON 
Dean of the University of Pittsburgh Law School 
From the American Bar Association Journal for November 1953 

President Eisenhower’s proposal to extend the Social Security 
Act so as to bring self-employed workers, including lawyers, within 
the protection of the system, has received support from many sides. 
At the recent Annual Meeting in Boston, the House of Delegates 
refused to adopt a resolution reaffirming its previous stand against 
coverage of lawyers by Social Security and referred the matter 
back to the Standing Committee on Unemployment and Social 
Security for further study. Dean Larson approaches the subject 
from two points of view: the lawyers’ self-interest and the public 
interest, both of which, he argues, are served by including lawyers 
within the provisions of the Act. 

The controversy on Social Security Act coverage for self-employed 
lawyers has taken a new turn and has acquired a new urgency. 

Last summer, shortly before the American Bar Association Annual] 
Meeting in Boston, President Eisenhower transmitted to Congress 
for its consideration a plan which would bring within the Social 
Security Act not only self-employed lawyers, but also most other 
self-employed persons, such as doctors, architects, professional 
engineers and farm proprietors. Passage was recommended by the 
Department of Health, Education and Welfare, on the strength 
of a Report to the Secretary, prepared by a group of Consultants 
on Social Security.1 This group was headed by a vice president of 
the Metropolitan Life Insurance Company, and included, among 
others, several corporation officers and one lawyer. In addition, the 
Chamber of Commerce of the United States has for some time been 
urging extension of coverage to all classes now excluded.” 

The point is this: The proposal for extension of social security 
to lawyers is now coming from a direction that certainly cannot 
be characterized as left-wing or Fair-Deal or socialistic. Moreover, 
it comes with some urgency, because it is the Administration’s first 
implementation of a widely-publicized campaign promise to extend 
and improve Social Security. And, for the first time, it comes in a 
plan which does not isolate lawyers for separate consideration, but 
treats them as a part of the broader problem of achieving final 
completeness® of coverage in one all-inclusive stroke. 


1A Report to The Secretary of Health, Education and Welfare, on Exten- 
sion of Old-Age and Survivors Insurance to Additional Groups of Current Work- 
ers, by the Consultants on Social Security, transmitted June 24, 1953. 

2 See e. g., American Economic Security, Volume X, Number 3, published by 
the Chamber of Commerce of the United States, Washington, D. C. 

83 There are still, and probably always will be, a few minor omissions: stu- 
dents working for schools, services within a family, employees of foreign govern- 
ments or international organizations, alien residents working for U. S. employers 
in foreign countries, and newsboys under age 18. 
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The changing atmosphere of the controversy is also discernible 
in the action taken at the 1953 Annual Meeting. The Standing 
Committee on Unemployment and Social Security, in its report, 
recommended reaffirmation of the position taken in 1950+ opposing 
any legislation which would bring self-employed practicing lawyers 
within the coverage of the Social Security Program.® The House 
of Delegates, however, referred the matter back to the Committee 
for further study. On the other hand, an attempt to get a resolu- 
tion in favor of social security inclusion passed by the Assembly 
was defeated, on the recommendation of the Committee on Resolu- 
tions. The reason advanced by the Resolutions Committee was that 
the membership should await the results of the further study being 
undertaken. All this seems to indicate a shift from an attitude of 
settled opposition to one of continued inquiry—a commendable 
shift, in view of the complexity of the subject and the importance 
of its impact on the everyday lives of lawyers.® 


Do most lawyers want social security coverage? On this, the 
simplest fact question of all in the sense that it could be answered 
by a Gallup-type poll, there is the sharpest disagreement. The 1953 
report of the Committee on Unemployment and Social Security 
expresses the opinion that “the great majority of the informed 
lawyers” oppose the move, while recognizing that some state and 
local bar associations have reached a different conclusion.? In 1952, 
the Committee tried to arouse interest in a sampling of opinion by 
a set of questions printed with its report, but obtained a very small 
number of replies, about equally divided pro and con. Speakers 
during the Assembly debate quoted figures from two states, Massa- 
chusetts and New Jersey. In Massachusetts, a sampling taken by 
Senator Lodge was said to have shown a 25-to-1 majority favoring 
inclusion; and an inquiry conducted by the Newark Law Journal 
was reported to have elicited 640 replies, of which 592 were favor- 
able to coverage. A recent poll taken by the State Bar of Michigan 
showed 2,825 favoring inclusion and 1,395 opposed. Presumably 
one of the tasks of the Committee will be to try to clear up this 
elementary question of preference. 


Costs and Benefits 


As to the merits of the proposal: There are two ways to look at 
it, first, from the point of view of self-interest, and, second, from 


475 A. B. R. Rep. 405 (1950). 

5 Advance Program, 1953 Annual Meeting, page 68. The official position of 
the American Medical Association has also been one of consistent opposition to 
such a move; this position was reaffirmed by an A. M. A. spokesman shortly after 
the President’s message. A poll of dentists, reported in detail by Edward B. Love 
at 38 A. B. A. J. 543 (1952), showed a majority opposed to inclusion. 

6 The Standing Committee on Unemployment and Social Security, Allen L. 
Oliver, Chairman, has, of course, done a tremendous amount of work on this 
topic, but members of the Association generally have taken surprisingly little 
interest in the problem. Op. cit. note 5, page 68. 

7 Op. cit. note 5, page 70. 
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the point of view of the public interest. It is only natural that the 
first should absorb most of the discussion, but the second must not 
be slighted by a group which holds the standing and responsibility 
of the legal profession. 

The pure “what’s-in-it-for-me”’ arguments have had a pretty 
thorough airing by now, but a brief summary may be useful. The 
self-employed tax cost is now 2% per cent of earnings up to $3600 
a year. If we assume that most lawyers will for most of their lives 
be at or above this maximum, we can readily calculate some of the 
costs and benefits. The current tax would be $81 a year. Next year 
it will rise to 3 per cent, or $108. Under the Administration’s plan, 
the biggest bargain will fall to those now nearing retirement. The 
plan does not have a “new start” provision like that in the 1950 
amendments, but contains something serving a roughly similar 
purpose. This is a provision that, in calculating average monthly 
wage, the three years in which covered earnings were lowest or were 
nonexistent may be disregarded. However, covered wages for a 
minimum of two years must be used in the computation. Suppose 
a lawyer (the proposal having been adopted) started covered em- 
ployment on January 1, 1954, and retired on January 1, 1957, having 
earned at least $3600 during each of the three years. He would have 
fully insured status under the present test, since half the quarters 
since January 1, 1951, were in covered employment. But in calcu- 
lating his average monthly wage, he would be entitled to disregard 
1951, 1952 and 1953. His average would therefore be the maximum 
of $300 a month. 

His benefit, if he is single, would be $85 a month for life; if he 
is married and his wife is over 65, it would be $127.50 per month. 
At age 65, since life expectancy is about twelve years, the present 
value of an annuity paying $85 a month is approximately $10,000, 
and of one paying $127.50 the value is $15,000. The total cost to 
him would have been three times $108, or $324. The retired man 
with a wife over 65 would thus get $46 for every $1 of tax contri- 
bution. 


This is, of course, a strictly transitional and temporary situation, 
but, while we are on the subject of self-interest, we may as well 


recognize that lawyers who are now in middle age and beyond are 
being offered quite a bargain. 


Survivor Benefits Are More Important to Younger Lawyers 


For young lawyers, the survivor benefits will seem of more present 
importance than a retirement income thirty or forty years distant. 
Suppose a lawyer comes within the system on January 1, 1954, at 
age 25, earns at least $3600 a year until January 1, 1957, and then 
dies, leaving a wife and two small children. His widow and children 
will immediately begin to draw an income of $168.75 during the 
minority of the two children. This differs from ordinary life insur- 
ance in that payments terminate when the children reach age 18, 
but it takes care of the period when insurance protection is most 
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needed. It also takes care of another critical period for the widow— 
the period when she is over 65 and has small prospect of remarrying 
or obtaining employment. 

In the long run, since the system when fully matured is designed 
to be approximately self-supporting, contributors on the average 
will get out of it about what they put in, and there will be no such 
dramatic returns of $46 to $1 as now accrue to late-starters. The 
self-employed rate of contribution, under the 1950 amendments, 
is supposed to go up to 3% per cent in 1960, to 4% per cent in 1965, 
and to 4% per cent in 1970, where it will remain thereafter. Of 
course, no One can predict whether these rates will really survive. 
They have already been changed twice from the original 1935 figures, 
and may well be changed again in the light of further experience. 
There is a definite possibility that the maximum earnings figure 
to which both the contribution and benefit percentages are applied 
may be raised above the present $3600 a year. President Truman 
recommended raising it to $4800, and there is some support for 
putting it as high as $6000. While this would appreciably increase 
the taxes of the self-employed lawyer, it would also bring his bene- 
fits to a point much nearer his requirements, particularly if, as has 
been proposed, the percentage applied to earnings above the first 
$100 a month should be increased from 15 per cent to 20 per cent. 
(The present formula is 55 per cent of the first $100 a month, and 
15 per cent of the next $200.) With a $6,000 maximum, and a 
20 per cent figure applied to earnings over $100 a month, a man 
with covered earnings averaging $6000 a year would, if he had a 
wife over 65, be able to draw on retirement $202.50 per month, 
instead of the present $127.50. This is calculated by taking 55 per 
cent of the first $100 of earnings, as at present, and then the pro- 
posed 20 per cent of the next $400, and adding to this figure the 
50 per cent increase for a wife over 65. 

If self-employed professional men were included in the Act, they 
would be quite justified in urging that modifications be made in 
the benefit rates to bring benefits up to a point somewhere near 
what they would regard as a worthwhile pension. However, the 
increase in the maximum earnings figure to $4800 or $6000 should 
not be accepted without a simultaneous increase of the percentage 
figure applied to earnings over $100. The reason is that the formula 
is already heavily weighted in favor of low-income workers, by 
taking 55 per cent of the first $100 and only 15 per cent of the next 
$200. If the flat contribution rate were applied up to $6000 with 
no change in the benefit formula, the result would be that the ratio 
of higher-income benefits to contributions would become more un- 
favorable than it already is. 

The extension of coverage to all classes would to some extent off- 
set this disproportion, because in many instances people are being 
paid at the 55 per cent rate not because they really have earned 
only $100 a month, but becat s2 they have been in and out of covered 
employment. This may be shown by an illustration. Suppose a 
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lawyer (under present provisions) worked from January, 1951, 
to January, 1953, on a self-employed basis, earning $500 a month. 
Then suppose he worked from January, 1953, to January, 1955, as a 
salaried employee of a law firm for $200 a month, and retired in 
January, 1955. In calculating his average monthly wage, his total 
earnings in covered employment are taken ($4800) and divided 
by the number of months elapsed since January, 1951 (48). The 
result is $100 a month. He therefore is given a pension at the 
full 55 per cent ratio designed for lowest-wage groups, or $55 a 
month, although his actual average was $350 a month—well above 
the maximum for highest-wage groups. If coverage is made com- 
plete, this in-and-out situation will no longer occur in any fields of 
employment, and the result will be a lessening of the redistribution 
between high-wage and low-wage groups. 


Arguments Against Social Security for Self-Employed Lawyers 


The arguments against inclusion of lawyers stress the theme 
that a self-employed lawyer’s retirement problem is different from 
that of most occupations now under the Act. On close examination, 
some of the differences prove to be smaller than might at first 
appear. 

First, it is sometimes said or assumed that the self-employed 
lawyer’s general income level is such that he does not need the kind 
of minimal protection given by Social Security. There may be here 
some inclination to lose sight of the large number of individual 
practitioners in small towns and rural areas whose voices are seldom 
heard in discussions of this kind. According to the Department of 
Commerce figures for 1947, 73.6 per cent of the country’s self- 
employed lawyers were in individual practice, and this group had 
a mean net income of $5,759, and a median net income of $4,275, 
after office expenses but before federal income tax. Obviously, this 
group needs ordinary Social Security in the same way that most 
wage and salary earners do. 


A second difference urged, and one which has received much 
stress, is the probability that lawyers will continue after 65 to 
earn enough from their profession to disqualify them for social 
security pensions. The present rule is that benefits are not payable 
if the self-employed insured earns over $900 per year in covered 
employment. Two observations may be made. The first is that the 
three fourths of self-employed lawyers who are practicing alone 
and clearing only a few thousand dollars after taxes are less likely 
to be in this position than the members of larger firms whose inter- 
est in the firm will continue to provide an income even when the 
member himself becomes relatively inactive. The other observation 
is that the difference becomes less impressive when it is remembered 
that the average retirement age of persons presently under Social 
Security is not 65, but almost 69. The proportion of people between 
65 and 70 now working is 60 per cent; the proportion between 
70 and 75 is 40 per cent. After age 75 the earnings disqualification 
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becomes inapplicable. So if a considerable number of lawyers do 
go on working and earning after 65, and thereby for a time waive 
their benefits, this does not make them a distinctive group. 

A third difference is said to be the fact that present benefit rates 
would be too low to be of much value to a lawyer. This again 
seems to lose sight of the three-fourths who average perhaps some- 
thing over four thousand a year after taxes. But, in any case, the 
benefit structure is not beyond alteration, and, as suggested above, 
professional men if included would be justified in asking a revision 
of the benefit formula to bring the maximum man-and-wife benefit 
up as high as $200 a month. 


The conclusion usually drawn from these arguments is that self- 
employed lawyers should have a retirement plan tailored to their 
special circumstances and needs, in the form of a tax deduction for 
limited amounts set aside each year in some systematic and formal 
pension program. Plans of this kind have received considerable 
discussion in this Journal.8 Their merits have been well presented 
and will not be reviewed here, since this article is concerned exclu- 
sively with what the self-employed lawyer’s attitude should be 
toward the specific proposal now before Congress to bring him and 
almost everyone else within the Act. It need only be stressed here 
that the two approaches are not mutually exclusive. The writer 
agrees with the position of Harold O. Love when he suggests that 
the ideal solution would be to have social security coverage plus 
the tax deduction for retirement savings.® This conclusion is re- 
enforced by the analogy most often used by proponents of the tax 
deduction for lawyers. They say that the lawyer should be allowed 
to build up his own pension as a corporate executive now is allowed 
to do. What they overlook is that the corporate executive is also 
under the Social Security Act; and that to give complete effect to 
the analogy they should favor social security coverage plus the tax 
deduction, with the latter serving the supplementary function now 
performed by the more than 20,000 private employee pension plans 
receiving favored tax treatment.!° 


The Lodge Bill Provides for Individual Election 
In the 1952 report of the Standing Committee on Unemployment 
and Social Security, there is a concise and scrupulously fair sum- 
mary of the arguments for and against social security coverage 





8 Several of the most recent are: Harold O. Love, “Social Security and 
Retirement Plan for Lawyers”, 38 A. B. A. J. 463 (1952); Nicholson, “Pensions 
for Partners: Tax Laws Are Unfair to Lawyers and Firms”, (1947) 33 
A. B. A. J. 302; Rudnick, “More About Pensions for Partners”, 33 A. B. A. J. 1001 
(1947); Edward B. Love, “Social Security and Retired Benefits Revisited”, 
38 A. B. A. J. 543 (1952). 

9 Op. cit. note 8 supra. 

10 Additional plans have been coming in at the rate of about 400 a month. 
It is estimated that 40 per cent of the country’s employees are now covered by 
registered plans. 
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which should be reviewed by all lawyers.11 This Committee had be- 
fore it various bills,12 but, of course, not the all-inclusive plan 
recently sent to Congress by President Eisenhower. Among the bills 
discussed, S. 2481 was prominent. It was introduced by Senator 
Lodge, and was the first to provide for individual election of 
coverage by lawyers. The principle of individual election, in the 
writer’s opinion, is so foreign to the spirit and purpose of the social 
security program that such a proposal will probably never have a 
serious chance of passage. As the Committee recognizes, it permits 
“adverse selection against the system”. In simplest terms, this 
means that the man who stands to get $15,000 for $324 will certainly 
elect coverage, while the man who has forty years of rising contri- 
butions to look forward to may elect to stay out. All other members 
of the system would certainly object to this discriminatory privilege 
of election. The only election now permitted, as for educational 
and charitable organizations, is not individual but institutional, 
and even this was thought advisable for legal or policy reasons not 
present in the case of lawyers. 

One final self-interest argument may be mentioned. As matters 
now stand, a salaried lawyer can work until age 65, then go into 
self-employment; and because his self-employment earnings are not 
relevant to the $75 limit (which applies only to covered employ- 
ment) he can keep both his social security pension and his self- 
employment earnings. If such self-employment became covered 
employment, this tempting loophole would be plugged. In any public 
discussion of the present issue, the less said about this argument 
the better. It is at best an argument unworthy of the profession, 
since the spirit and purpose of the act certainly never contemplated 
the payment of benefits to people who were not “retired”. For 
purely administrative reasons, the $75 test had to be confined to 
covered employment, since the records of such earnings automatically 
come to the Social Security Administration. If all earnings were 
relevant, a means test resembling that for public assistance would 
be necessary, and that is precisely what social insurance was in- 
vented to get away from. 


The Effect on Public Interest 


So much for self-interest. We still have to consider the effect on 
the public interest. We must do this for two reasons. One is that 
the success or failure of our social insurance program, and the form 
it takes in the future, will have a more profound bearing on our 
economic system and our national and individual character than 
any other domestic issue. Another is that, whether we like it or not, 
the action of Congress on the pending proposal will depend more 
on broad considerations of the value of universal coverage than on 





11 (1952) 77 A. B.A. Rep. 277. 
12 See also their 1954 report, note 5 supra, containing a good summary of 
all the bills that have been introduced that might affect lawyers specifically or 
that provide for general expansion of O. A. S. I. coverage. 
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piecemeal arguments by individual professions on how the plan 
affects naturopaths, morticians, or certified public accountants. We 
must therefore understand and weigh those broad considerations. 

If this plan passed, we would have for the first time a piece of 
social legislation in this country with substantially complete cover- 
age. Several benefits to the system itself would flow from the very 
fact of completeness. One is that average benefits would be greater 
and fairer, since months spent in noncovered employment would no 
longer exist to drag down the average monthly wage. As shown 
earlier, fewer people would get an unjustified benefit from the 55 
per cent formula applied to low wages. Fewer people, also, would 
get duplicate benefits because of lack of co-ordination between O. A. 
S. I. and various plans now covering some of the excluded classes, 
notably state and local public employees. Among those retired, the 
deduction for earnings would apply to a wider range of earnings, 
with resulting reduction of payments to persons still earning and 
not in need of pensions. All this would tend to reduce the propor- 
tionate cost of benefits. 

There would also be fewer forfeitures. To be fully insured, a 
person must have spent at least half of the quarters since January, 
1951, in covered employment. Under the present arrangement, there- 
fore, a lawyer who spends slightly less than half of his professional 
life as a salaried employee, and more than half as a self-employed 
lawyer or firm member, usually forfeits the value of all the contri- 
butions made by his employer and himself while he was an employee. 
In view of the amount of salaried employment of lawyers, by law 
firms, insurance companies, trust companies, private corporations, 
and the government, and the tendency to move between such employ- 
ment and self-employment, the problems of forfeiture and discrimi- 
nation are particularly grave in the legal profession. 

Most important of all, complete coverage would in a matter of 
ten years or so reduce the need for public assistance to the bed-rock 
minimum.!® The whole idea of social insurance from the start has 
been to get rid of public relief and the humiliation of the means 
test. We have so far failed, simply because too large a proportion 
of employments have been excluded. The present proposal aims to 
do the job once and for all; but if it is chopped up by a lot of special 
exceptions the real solution will only have been postponed. 

As long as coverage is incomplete and millions of people arrive 
at age 65 without social security protection, there will be danger 
of a successful attack on the entire principle of social insurance. 
The Chamber of Commerce of the United States is now vigorously 
proposing, among other things, that every retired person over 65 be 
paid $25 a month whether he has insured status under O. A. S. I. 





18 There will always be a residual class of cases not amenable to insurance 
treatment, such as persons congenitally deformed from birth or disabled in child- 
hood, which must be handled by public assistance. 
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or not.14 Why is this fantastic proposal put forth by a reputable 
and conservative organization and approved by a large proportion 
of its members? Simply because of the charge of discrimination 
and inequity which can be made only because some people now re- 
tired never had a chance to acquire insured status under O. A. S. I. 
Bills are constantly introduced in Congress to pay all aged $100 
a month or more, for the same reason.15 These proposals would 
shatter and discredit the whole insurance idea, and put in its place 
precisely the kind of something-for-nothing philosophy which the 
contributory principle was designed to avoid.16 As long as some 
groups are uncovered, this danger will persist. If we want to 
preserve the contributory idea as against Townsendism, the best 
thing we can do is universalize coverage so that in a few years 
the kind of demands now made on behalf of the noninsured present 
retired will no longer be necessary. 

Finally, let us look for a moment at duties rather than rights. 
Although it may sound odd, every income-earner has, in two re- 
spects, a duty to join the social security system. In the first place, 
he has an individual duty so to arrange his financial affairs through- 
out his life as to avoid the possibility that he or his family will 
become a charge upon charity or a burden upon public assistance. 
Nine-tenths'? of the working population discharge this duty by 
foregoing present consumption and building up insured status 
through pay-roll or earnings deductions. What right have the other 
one-tenth to demand the option of taking a chance on achieving 
financial independence in old age, meantime expecting the public 
to provide free public assistance if the gamble fails? 


The second kind of duty is a social one. In every social security 
system, there is necessarily an element of redistribution of income, 
with the very poor being subsidized by the less poor. This subsidy 
can be paid in the form of public assistance, food subsidy, housing 
subsidy, family allowances and free medical care, as in England, 
and be financed by general taxation, in which case the load is spread 
among all taxpayers. Or it can, as in this country, be primarily 
attempted within the framework of the social insurance system 
itself, by giving relatively high benefits to low-wage groups. In 
such a system, and to the extent that it displaces public assistance, 
the burden of subsidizing the poor is borne, not by taxpayers 


14 Op. cit. note 2 supra. Note that the objects of the Chamber’s solicitude 
include many members of the classes which affirmatively objected to coverage. 

15 Op. cit. note 5 supra, pages 68 and 69. 

16 The writer is well aware that some critics deny the right of the present 
system to be called “insurance”. The point here is simply that, even if discrimi- 
nations unavoidably exist within the system, it retains the two fundamental 
“insurance” features of contributions establishing insured status, and of a 
predetermined relation between wages, contributions and benefits in specified 
contingencies. 

17 Eight out of ten income-earners are now under O. A. S. I. If the Railroad 
Retirement Act, Civil Service Retirement Act, and similar Acts are added, the 
proportion approaches nine out of ten. 
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generally, but by the higher-wage employees within the system 
and by employers. The supporting of this low-income class during 
wageless old age is a recognized social obligation which would be 
financed by general taxation if not accomplished through insurance. 
The plain conclusion, then, is that, to the extent that they are 
relatively high-income self-employed workers,!® the one-tenth of 
American income-earners remaining outside O. A. S. I. and related 
plans are not pulling their weight in this purely social obligation. 

It is submitted, in conclusion, that self-employed lawyers, in their 
own interest, in the country’s interest, and in the interest of good 
relations between the profession and the public, should accept 
coverage by the Social Security Act. For those in the lower and 
middle income brackets there is ample reason in the useful protec- 
tion afforded by the basic minimal old age pensions and survivor 
benefits. And for those in the higher income brackets, there is— 
if nothing else—a sufficient reason in public duty and in responsi- 
bility for the ultimate success of our present type of contributory 
social security. 





THE DISADVANTAGES OF SOCIAL SECURITY 
FOR LAWYERS 


(From the A. B. A. Journal, January 1954) 


At the recent Annual Meeting in Boston, the Association’s 
Standing Committee on Unemployment Compensation and Social 
Security recommended that action by the House of Delegates be 
deferred pending completion of the studies which the Committee 
had been conducting for several years. In an article appearing in 
the November issue of this Journal, Dean Arthur Larson of the 
University of Pittsburgh Law School presented arguments favor- 
ing including lawyers within the provisions of the Social Security 
Act. Now the Standing Committee on Unemployment Compensation 
and Social Security, following its study, presents an outline of its 
position opposing inclusion of lawyers under the Social Security 
System. 

The Standing Committee on Unemployment Compensation and 
Social Security has unanimously adopted the following positions: 

(1) The Committee reaffirms the position taken in its report 
last year and opposes all proposals which would treat lawyers or 
any single professional group as a separate and special class for 
purposes of Social Security coverage. 

(2) The Committee reaffirms the position taken by the House 
of Delegates in 1950 and opposes the inclusion of self-employed 





*- * all 

18 Of course, to the extent that some self-employed lawyers are also employ- 
ers of covered employees, and are making contributions in their behalf, they are 
bearing a share of this social burden. 
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lawyers under the present Social Security System. The Committee 

firmly believes that self-employed lawyers and all self-employed 

professional persons should be covered by legislation designed to 

meet their particular circumstances and not be forced under a 

statute which ignores the economic and social facts of professional 

life. 

The Committee is aware that a number of bar groups favor inclu- 
sion of self-employed lawyers under the present Social Security 
System. The Committee also knows that many other lawyers oppose 
such inclusion. Because of this diversity of opinion within the Bar, 
the Committee has given the matter most careful study. Our study 
leads to the following inevitable conclusions: 


(1) There are basic social and economic differences between 
employed persons and self-employed professionals; 

(2) The present Social Security Act was designed solely to 
meet the needs of employed persons and was never intended by 
its draftsmen to meet the needs of self-employed professionals; 
and 


(3) Self-employed professionals have specific needs which re- 
quire specific legislative treatment. 


Each of these conclusions is discussed more fully below. 


I 


There are basic social and economic differences between employed 
persons and self-employed professionals. The general working pat- 
tern of an employed person’s life is to work until a fixed retirement 
age—usually considered to be 65—and then to cease work abruptly 
and completely. Our present industrial society tends to force em- 
ployed persons into retirement. Many employers will no longer 
continue to employ an individual after age 65. The labor market 
generally places a sharply reduced value upon the services of em- 
ployed persons after age 65. 

The general working pattern of a self-employed professional, such 
as a lawyer, is quite different. Our industrial society recognizes 
that professional competence is based in great measure on long 
years of experience. As a result, although employed persons tend 
to be forced into complete retirement at age 65, quite the opposite 
is usually true in the case of professionals. In contrast to the re- 
duced value placed on the labor of employed persons over 65, society 
places a very substantial value upon the mature wisdom of the 
“elder statesman” professional. Thus, for example, it is not un- 
common to find a corporation which would not continue to employ 
a 66-year-old president but which eagerly retains a 70-year-old 
counsel. The professional may reduce certain activities upon reach- 
ing age 65, but he continues to perform services of a consultative 
nature. Cases of abrupt and complete retirement at 65 among self- 
employed lawyers are so rare as to be almost nonexistent. This is a 
characteristic of lawyers both of the higher and lower income 
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groups, and is at least as true in the case of the so-called “country 
lawyer”, as in the case of lawyers practicing in large cities. 

Physical factors enter into the difference between employed per- 
sons and self-employed professionals. A man’s ability to perform 
industrial labor is usually severely impaired after age 65. This is 
true not only of manual labor but also of the strains inherent in 
current administrative and executive duties. In contrast, advancing 
years do not usually impair the ability of an elder professional to 
render experienced counsel. Thus, as Dr. Isaac Rulinow has pointed 
out in his book The Quest for Security: 


The individual is not simply young or old. He is too old or too 


young for this or that. . . . He is too old for prize-fighting at 
40, perhaps for track running at 30.... But age means not only 
deterioration. It also means growth. ... One seldom reaches the 


U. S. Supreme Court bench under sixty. ... 


A less tangible, but equally significant social difference exists 
between employed persons and self-employed professionals. While 
employed persons are both more accustomed and more readily 
adapted to treatment on a group basis, self-employed professionals 
typify a pattern of life which emphasizes individual action and is 
alien to group restrictions or remedies. 


In summary, the self-employed professional differs from the em- 
ployed person because he is not forced into abrupt and complete 
retirement, because he usually continues substantially remunerative 
activities after age 65, and because his entire life and training 
emphasize individual activity rather than group treatment. 


II 


The present Social Security Act was designed solely to meet the 
needs of employed persons, not of self-employed professionals. The 
present Social Security Act was designed solely to meet the needs of 
employed persons and neither its original proponents nor its drafts- 
men purported to consider the problems of self-employed profes- 
sionals. This is proved by the fact that the original Act and all 
amendments since have specifically excluded lawyers and other 
self-employed professionals. 


The law was designed to meet the social problem of the employed 
person who was abruptly forced out of the labor market upon reach- 
ing age 65. The fact that the person who remained in the labor 
market after age 65 was not considered part of the social problem 
which the Act sought to remedy can be seen in the statute’s denial 
of social security retirement benefits to persons who earn more 
than a small maximum amount (originally $15 per month, currently 
$75 per month). 

Thus, it can be seen that the law from the very outset has recog- 
nized that self-employed professionals are basically different from 


employed persons, and has been geared solely to the problems of 
the employed. 
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III 

Self-employed professionals have specific needs which require 
legislative treatment. The current attempts to cover lawyers and 
other self-employed professionals under the Social Security System 
reminds us strongly of the mythical figure, Procrustes. Procrustes 
had a special bed upon which he made all men lie. If they were too 
short, he stretched them to fit his bed; if they were too tall, he 
cut off their limbs to size. The Procrustean bed approach to legis- 
lation is always unsound. Self-employed professionals should not be 
made to lie down in a Procrustean bed that does not fit them. 
Instead, a new bed should be custom built. Rather than forcing 
self-employed professionals under an act which admittedly was not 
designed to fit them, a legislative program should now be devised 
to meet their specific needs. 

The extent to which the Procrustean bed of the present Social 
Security System does not fit lawyers and other self-employed pro- 
fessionals can be seen, for example, in the statutory provision which 
prohibits payment of social security retirement benefits to persons 
who earn more than $75 per month. Most lawyers, if they were 
covered by the present Social Security Act, would make substantial 
payments all of their professional lives, only to reach age 65 and 
find that they were disqualified to receive benefits because they were 
still continuing to give counsel to their clients and to earn more 
than $75 per month. The “elder statesman” professional is an in- 
valuable asset to his community. It would certainly be unfair to 
both the individual and the community to place the self-employed 
professional within a Social Security System that encourages in- 
activity at the arbitrary age of 65 upon penalty of forfeiting pen- 
sion rights to which the professional has contributed. 

The contribution which a lawyer would be called upon to make 
under the present Social Security Act would over a normal lifetime 
constitute a very substantial sum. It is to be noted in this regard 
that a self-employed lawyer pays the entire Social Security tax 
and does not share that burden with an employer, as is the case with 
employed persons. The cost for a self-employed lawyer would be 
$108 per annum which would increase under the present statute to 
$175.50 per year. It is to be recognized, however, that the amount 
of future contributions is not fixed and is subject to upward revision 
by the Congress. Under proposals embodied in bills already intro- 
duced and presently before the Congress the amount of a lawyer’s 
contribution would be increased to $315 per year. In the light of 
experience it is only fair to assume that substantial increases will 
be required by future congressional action. It is as impossible to 
predict the amount of future Social Security contributions today 
as it was to predict income tax rates thirty years ago. 

Lawyers should not seek to enter the Social Security System 
under the delusion that their personal expense would be trifling. 
Nor should self-employed lawyers seek to enter the Social Security 
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System wishfully thinking, on the basis of Dean Arthur Larson’s 
article in the November issue of this Journal, that once in the 
System there is much chance of their succeeding in “urging that 
modifications be made in the benefit rates to bring benefits up to a 
point somewhere near what they would regard as a worthwhile 
pension”.! Finally, the average self-employed lawyer should not 
seek to enter the Social Security System in the belief that his will 
be one of the relative infrequent cases described by Dean Larson in 
which there would be a dramatic “bargain”.2 For, as Dean Larson 
points out, “In the long run, since the System when fully matured 
is designed to be approximately self-supporting, contributors on the 
average will get out of it about what they put in, and there will be 
no such dramatic return.’ In the case of the great number of self- 
employed lawyers who will be disqualified to receive benefits at age 
65 because they continue to earn more than $75 per month, there 
will not only be no “dramatic returns”, but hardly any returns at 
all. 

Looking at the issue from the viewpoint of the public interest, 
Dean Larson states that self-employed lawyers have a “public duty” 
to enter the Social Security System because otherwise they “are not 
pulling their weight in this purely social obligation’.* We do not 
agree that lawyers shirk a public duty by remaining outside the 
Social Security System. The self-employed professional indirectly, 
but none the less effectively, makes his contribution to the Social 
Security program by the higher price he pays for goods and services 
bought from those who directly contribute to the System. The 
Social Security System, as Dean Larson himself points out, was 
designed to be “approximately self-supporting” and does not call 
for direct subsidization by self-employed lawyers. Such subsidiza- 
tion would as a practical matter be a small ineffectual drop in a very 
large bucket. The public interest is not served by ineffectual ges- 
tures, but rather by a realistic legislative approach designed to 
solve specific problems. 

The Social Security System is now under review by the Congress. 
Rather than a Procustean bed approach, we urge that a study be 
made looking toward designing a program fitted to the economic 
and social facts of professional life. We suggest that a likely solu- 
tion may be to provide the opportunity for self-employed persons 
to arrange their own retirement program. Such an opportunity 
might be provided by tax legislation offering self-employed profes- 
sionals tax deduction for limited payments into a qualified pension 
fund. 

ALLEN L. OLIVER 
Chairman, Committee on Unemployment 
Cape Girardeau, Missouri and Social Security 


139 A.B.A.J. 973. % 
239 A.B.AJ. 972-973. 

339 A.B.AJ. 972. 

439 A.BAJ. 1023. 
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THE JENKINS-KEOGH BILLS FOR THE 
SELF-EMPLOYED 


These bills (H.R. 10 and H. 11) were explained by Mr. Charles 
D. Post in the “Quarterly” for December (Vol. 38, No. 5, pp. 28-30). 
They come within the last sentence of Mr. Oliver’s article. The 
plan described by Mr. Post was considered by the Board of Dele- 
gates of the Massachusetts Bar Association at its meeting on 
January 13, 1954 (25 members present) and a resolution was 
adopted approving, in principle, legislation embodying the sub- 
stance of these bills (introduced at the last session) providing 
for postponement of Federal income tax with respect to a portion 
of earned income paid to restricted retirement funds by self- 
employed and others not covered by existing pension plans. Mr. 
Post’s article should be read. 





THE FIFTH AMENDMENT 
By ERWIN N. GRISWOLD* 


Old friends are good friends. Yet even with the best of friends 
problems sometimes arise. I have the feeling that that is in a 
sense the situation we find ourselves in with respect to the Fifth 
Amendment. It has been with us a long time. It is rather com- 
forting to have around. Yet in the past few years it has come to 
our consciousness as it rarely has before, and it has been trouble- 
some to many members of the public. It has seemed to me worth 
while, therefore, to undertake a review of the Fifth Amendment 
with the thought that ordinarily the better we understand some- 
thing in human experience, the less fearsome it becomes. 

Before going further it may be well to introduce our old friend 
itself. The Fifth Amendment contains a number of provisions 
which are commonplace. It is the source of our constitutional rule 
that serious criminal charges must be made by indictment of a 
grand jury. It provides against double jeopardy, against the tak- 
ing of property without due process of law, and against the taking 
of private property for public use without just compensation. 
Along with these other provisions is the phrase which has cur- 
rently come to the fore: “No person . . . shall be compelled in any 
criminal case to be a witness against himself.” In this connection, 
it is well to mention the fact that the Massachusetts Constitution 
has a corresponding provision, which antedates that in the Federal 
Constitution. Article XII of the Bill of Rights in the Massachu- 
setts Constitution, adopted in 1780, provides that “No subject shall 

* Speech Retteened by Dean Griswold, of the Harvard Law School, at the 
Winter Meeting of the Massachusetts Bar Association in Springfield, February 
5, 1954. 
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. . . be compelled to accuse, or furnish evidence against himself.” 
We are not dealing with either an alien or a novel doctrine. 


Historians can trace the origin of this privilege back to the 
twelfth century. Apparently it began in controversies between the 
king and the bishops. The bishops sought to examine people about 
a wide variety of alleged offenses, and the king sought to limit the 
bishops to purely ecclesiastical subjects. By the sixteenth century 
the idea had been reduced to a Latin maxim which was rather 
frequently voiced, but which does not seem by any means to 
have reflected the practice of that period. This maxim is: Nemo 
tenetur prodere se ipsum—or, in English, No one should be re- 
quired to accuse himself. As early as 1589, the young Coke ap- 
parently obtained a writ of prohibition against proceedings in the 
spiritual courts, on this ground. Cuwullier and Cullier, Cro. Eliz. 
201 (1589). But the maxim was then little more than an idea. 
Over the next fifty years, it was apparently standard practice not 
only to make suspected persons give evidence against themselves, 
but also to use torture to make sure that the accused would 
speak. Indeed, it appears that Coke himself at times participated 
in the administration of torture for this purpose. As we think 
of the development of the privilege as it has continued to this day, 
we should not overlook the fact of its close connection with the 
struggle to eliminate torture as a governmental practice. 


It seems quite clear that we owe the privilege of today primarily 
to Freeborn John Lilburn. He was a cantakerous person, the sort 
to whom we owe much for many of our basic rights. One of his 
contemporaries said that “if all the world was emptied of all but 
John Lilburn, Lilburn would quarrel with John and John with 
Lilburn.” Like most contentious people, he was stubborn. In 
1637, he was haled before the Star Chamber on a charge of having 
imported certain heretical and seditious books. He refused to take 
the oath to answer truly, and the Council of the Star Chamber 
condemned him to be whipped and pilloried, for his “boldness in 
refusing to take a legal oath,” without which many offences might 


go “undiscovered and unpunished.” And in 1638, the sentence was 
carried out. 


But Lilburn persisted. He filed a petition with Parliament, and 
in 1641 the House of Commons voted that the sentence was “illegal 
and against the liberty of the subject.” Later, the House of 
Lords concurred with this view, and ordered an indemnity paid 
to him in the amount of £3,000, which was a very large sum in those 
days. 

This event seems to have been enough to establish the privilege 
against self incrimination as a part of the common law. By the 
latter half of the seventeenth century, we find many occasions when 
the privilege was recognized by the English courts, and it has been 
recognized ever since. Indeed, it is still a matter of common law 
in England. But it is very deeply imbedded in the common law. 
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Thus, the privilege came to this continent as a part of the legal 
heritage of our early settlers. Some trace of the privilege is 
found in this Commonwealth as early as 1637, in the trial of Anne 
Hutchinson and John Wheelwright. It was also recognized in 
the other colonies, although the evidences are rather scarce. 

Let me read to you a record which has come down to us from 
Pennsylvania in 1689. In that year, William Bradford was sum- 
moned before the Governor and Council of the Province of Pennsyl- 
vania. Bradford was the man who introduced the art of printing 
to the middle provinces of America. He was about twenty-six 
years old when this episode occurred. 

At the instance of one of the citizens of Pennsylvania, Bradford 
had printed the Charter of the Province so that people could see 
their rights. He had not put his name on the pamphlet, apparently 
anticipating some trouble. Here is the examination, chiefly by 
the Governor. You may want to consider whether you have ever 
heard anything like it before. 

“Governour.—Why, sir, I would know by what power of author- 
ity you thus print? Here is the Charter printed! 

“Bradford.—It was by Governour Penn’s encouragement I came 
to this Province, and by his license I print. 

“Governour.—What, sir, had you license to print the Charter? 
I desire to know from you, whether you did print the Charter 
or not, and who set you to work? 

“Bradford.—Governour, it is an impracticable thing for any 
man to accuse himself; thou knows it very well. 

“Governour.—Well, I shall not much press you to it, but if you 
were so ingenuous as to confess, it should go the better with 
you. 

“Bradford.—Governour, I desire to know my accusers; I think 
it very hard to be put upon accusing myself. 

“Governour.—Can you deny that you print it? I do know you 
did print it, and by whose directions, and will prove it, and make 
you smart for it, too, since you are so stubborn. 

“John Hill.—I am informed that one hundred and sixty were 
printed yesterday, and that Jos. Growden saith he gave 20s for 
his part towards the printing it. 

“Bradford.—lIt’s nothing to me, what ‘Jos. Growden saith.’ Let 
me know my accusers, and I shall know better how to make my 
defence.” 

Little is heard about self incrimination during the eighteenth 
century. This may well have been because the privilege was gen- 
erally recognized in the colonies after it had become established 
as a part of the common law of England. Violation of privilege 
did not figure as one of the major grievances of the colonists, al- 
though there are occasional references to “inquisitional Courts,” 
and there was complaint about the roving jurisdiction of the ad- 
miralty courts during the controversy over the Stamp Acts. The 
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Privilege was included in the Virginia Bill of Rights of 1776 
drafted by George Mason, and, apparently largely because of its 
presence there, it made its way, in various forms, into the consti- 
tutions of six or seven of the original states. When the Federal 
Constitution was ratified, a number of the states proposed amend- 
ments, and the privilege against self incrimination was specifically 
mentioned. Accordingly, it was included in the proposals made by 
Congress which became the Fifth Amendment in 1791, and it has 
been there unchanged ever since. It is truly an old friend, with 
an ancient and I believe useful history. 


A good many efforts have been made to rationalize the privilege, 
to explain why it is a desirable or essential part of our basic law. 
These have been carefully reviewed by Wigmore, and he concludes 
that none of the explanations is wholly satisfactory. I am going 
to offer my own attempt to express the reason for the Fifth Amend- 
ment, and why I think it is a sound provision of our basic laws, 
both Federal and state. 


I would like to venture the suggestion that the privilege against 
self incrimination is one of the great landmarks in man’s struggle 
to make himself civilized. As I have already pointed out, the es- 
tablishment of the privilege is closely linked historically with the 
abolition of torture. Now we look upon torture with abhorrence. 
But torture was once used by honest and conscientious public 
servants as a means of obtaining information about crimes which 
could not otherwise be disclosed. We want none of that today, I 
am sure. For a very similar reason, we do not make even the most 
hardened criminal sign his own death warrant, or dig his own grave, 
or pull the lever that springs the tap on which he stands. We have 
through the course of history developed a considerable feeling of 
the dignity and intrinsic importance of the individual man. Even 
the evil man is a human being. 


If a man has done wrong, he should be punished. But the evi- 
dence against him should be produced, and evaluated by a proper 
court in a fair trial. Neither torture nor an oath nor the threat 
of punishment such as imprisonment for contempt should be used 
to compel him to provide the evidence to accuse or to convict him- 
self. If his crime is a serious one careful and often laborious police 
work may be required to prove it by other evidence. Sometimes 
no other evidence can be found. But for about three centuries 
in the Anglo-American legal system, we have accepted the standard 
that even then we do not compel the accused to provide that evi- 
dence. I believe that is a good standard, and that it is an expres- 
sion of one of the fundamental decencies in the relation we have 
developed between government and man. 

As said by that old tartar, Mr. Justice Stephen J. Field, who was 
reared in Western Massachusetts, “The essential and inherent 
cruelty of compelling a man to expose his own guilt is obvious to 
every one, and needs no illustration.” And in words which he ap- 
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proved, it is the “result of the long struggle between the opposing 
forces of the spirit of individual liberty on the one hand and the 
collective power of the State on the other.” Brown v. Walker, 161 
U. S. 591, 637 (1896). 

Where matters of a man’s belief or opinions or political views 
are essential elements in the charge, it may be most difficult to 
get evidence from sources other than the suspected or accused person 
himself. Hence, the significance of the privilge over the years 
has perhaps been greatest in connection with resistance to prosecu- 
tion for such offences as heresy or political crimes. In these areas 
the privilege against self incrimination has been a protection for 
freedom of thought, and a hindrance to any government which 
might wish to prosecute for thoughts and opinions alone. 

But the privilege is broader than that. It is applicable to any 
sort of crime, even the most sordid. Don’t we go too far in giving 
this protection to criminals? Isn’t the claim of the privilege the 
clearest sort of proof that the person who claims it is guilty of a 
crime? This has been asserted by high authority, but I do not be- 
lieve it is true. 

Apart from its expression of our view of civilized governmental 
conduct, another purpose of the Fifth Amendment is to protect 
the innocent. But how can a man claim the privilege if he is inno- 
cent? How can a man fear he will incriminate himself if he knows 
he has committed no crime? Judge Magruder of our own First 


Circuit Court of Appeals has recently given some illustrations of 
this in his illuminating opinion in the Maffia case, decided last 
month. 


There is, for example, the case of the man who has killed an- 
other in self defense, or by accident, without design or fault. He 
has committed no crime, yet his answer to the question whether 
he killed the man may well incriminate him. At the very least it 
will in effect shift the burden of proof to him so that he will have 
to prove his own innocence. Indeed, the privilege against self 
incrimination may well be thought of as a companion of our estab- 
lished rule that a man is innocent until he has been proved guilty. 


In this connection let me quote from a Supreme Court decision 
written long before our present troubles. In Burdick v. United 
States, 236 U. S. 79 (1915), Mr. Justice McKenna wrote, “If it be 
objected that [Burdick’s] refusal to answer was an implication of 
crime, we answer, not necessarily in fact, not at all in theory of 
law.” 


Now let us turn to an area which is closer to that which has re- 
cently been of concern. I am going to ask you to assume two sets 
of facts. You may think that both of the sets of facts are unlikely, 
and that they do not correspond with any case you have ever heard 
of. All I ask is that you assume the facts. I am simply putting 
a hypothetical case; and the facts are not the facts of any specific 
case. 
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Here is Case 1. A man is a college teacher. He is an idealist 
and perhaps slow to recognize realities as idealists sometimes are. 
He has a great urge for what he regards as social reform. He is 
native born, went to American schools, and loves his country de- 
spite what he regards as its imperfections. You may not agree with 
his ideas but you would respect his honesty and sincerity. He be- 
lieves himself thoroughly attached to the country and the Consti- 
tution, and he abhors anything involving force and violence. He 
is a good teacher and works hard on his subjects. He has always 
believed that as a good citizen he should be interested in politics. 
Neither of the established political parties provided what he wanted. 
In the relatively calm period of the past middle 1930’s, on the 
solicitation of a friend, he went to a communist meeting and soon 
joined the Communist Party. At that time the Communist Party 
was perfectly legal, and regularly appeared on our ballot. He 
thought he was simply joining a political party. One of the reasons 
that led him to join was because he regarded fascism as highly 
immoral and a great danger to the world, and he felt that the 
communists were fighting fascism in Spain at this time. His 
interest was not merely in protecting Spain, but because he thought 
that fighting fascism there was an important means of guarding 
against such a danger here. 

Now you may say that this is all very unlikely. To this I reply 
that I am, for the moment, only assuming a hypothetical case, and 
I should be able to assume any hypothetical case I want. So these 
are the facts I put before you. You may feel that such a man must 
have been very naive or lacking in intelligence. To that I would 
make two replies: First, to say that involves the use of a large 
amount of hindsight. A man’s actions at any time should be 
evaluated on the basis of the facts then available to him, and the 
state of his own mind on the basis of what he actually knew, and 
not by facts we learn later that were not known to him. And my 
second reply would be that the man may have been naive or obtuse. 
I would say that he was at least misguided and unwise. But I would 
point out that being obtuse or naive is a very different thing from 
being a traitor or a spy. 

Let me add a few more facts, assumed by me as before. Our 
teacher was in a communist cell, with other teachers. The com- 
munists had great plans for this group. They wanted to use it 
to infiltrate American education. However, the communist com- 
mand was canny. They knew that many or all of the members of 
this cell of teachers were politically innocent, and that they would 
recoil quickly from any proposals for sabotage or the use of force 
and violence. So they treated this group with great care. The 
group was never subjected to the rigors of communist discipline. It 
was a study group, and its discussions were kept on a high in- 
tellectual plane. The more sordid features of the Marxist doc- 
trine were kept thoroughly in the background. Our teacher never 
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engaged in espionage or sabotage or anything like that, and never 
saw or heard of any such activities by any member of his group. 
He would have been horrified by any such actions. 

Nevertheless, there were things from time to time which he did 
not like. He rationalized them in various ways—nothing can be 
perfect; the thing to do is to stay inside and work against excesses; 
and so on. Besides he was a stubborn fellow. Once having started 
out on something he thought was good, he did not lightly give it up. 
Fut he became troubled; and after the war he slowly drifted away 
from the group. He never formally resigned. He just turned 
away. By the time of the Korean invasion in 1950, he was thor- 
oughly disgusted and saw that he had been used as a dupe. But he 
was also convinced in his own heart of the rectitude of his actions, 
if not of their wisdom; and he did not doubt that many of the 
people who had been associated with him in the venture were just 
as innocent of wrongdoing as he was sure he was. 


Remember I am doing the assuming. You may feel that these 
facts do not fit an actual case. But I am not trying to state an 
actual case. I am just assuming a hypothetical case, which is one 
of the ancient rights of any law teacher. 

Now let me turn to Case 2. This man is also a college teacher. 
He never joined the Communist Party. He never thought of join- 
ing the Communist Party. He knew a good deal about the realities 
of communism, and he was thoroughly opposed to it. He was, 
however, a man who was interested in causes. His father had been 
a minister, who had dedicated his life to helping people. He him- 
self had a great urge to participate in activities which he felt 
would help to alleviate suffering or contribute to social progress. 
In fact he was a sucker for almost any kind of an appeal. He con- 
tributed modest amounts to China Relief. He had always had a 
warm feeling for the Chinese. Sometimes he found himself on 
some of the letterheads of some of these organizations as a sponsor. 
He was not sure that he remembered giving permission to use his 
name this way; but the cause, as indicated by the attractive name 
of the organization, was one that appealed to him, and he did not 
bother himself much about it. After a while he heard some 
rumblings that there might be some communist influence in these 
organizations, but he was slow to believe that that could be true. 
In some of the organizations, he had been on committees with 
thoroughly respectable fellow citizens. He did not want to pull out, 
because he felt that this would let his friends down. Eventually 
he heard that some of these organizations had been ruled to be sub- 
versive by the Attorney General. But he, too, was a stubborn 
fellow. He believed in the stated objectives of these organizations. 
He was also a freeborn American, proud of his country’s great tra- 
ditions, and he allowed his name to be used by some of these or- 
ganizations, as has been said in a recent article, “as a gesture of 
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opposition to the procedure of proscribing organizations without 
giving them the right to be heard.” 

Well, that is the end of my assuming. Let us see what happens to 
these two individuals. Remember that both of these individuals 
feel that they are innocent of any wrongdoing. Each one is pure 
in heart, and perhaps a little too certain of his own rectitude. Each 
one may now regret some of the things he did, but he does not 
think that they were wrong. Each one is certain that he is morally 
innocent of any crime. 


We can consider Case 1 first. He is the man who was a member 
of the Communist Party. He is summoned to appear before a Con- 
gressional Committee, and is asked whether he is a communist. He 
answers truthfully: ““No.” Then he is asked whether he ever was 
a communist. He is now surely subjected to a substantial risk, 
even though he honestly believes that he has committed no crime. 
He knows that a number of communists have been convicted under 
the Smith Act of 1940, and more have been indicted. Our teacher 
perhaps magnifies his own predicament. He sees the jail doors 
opening up if he gives himself the evidence that he was once 
a communist. Interestingly enough, Section 4(f) of the Internal 
Security Act of 1950 (commonly known as the McCarran Act) pro- 
vides specifically that ‘““Neither the holding of office nor membership 
in any communist organization by any person shall constitute per 
se a violation of . . . this section or of any other criminal statute.” 
But this was enacted after his period of Party membership. It has 
been declared to be a crime to be a communist in Massachusetts 
since 1951, but there may be some possible room to question the 
effectiveness of this statute in view of the provisions of the Federal 
Act. That the federal statutes may displace state action is indi- 
cated by a decision of the Supreme Court of Pennsylvania just last 
week. 

After much internal torment, the witness finally decides to claim 
the privilege of the Fifth Amendment with respect to the question 
of his past membership in the Communist Party. Putting aside the 
question of his wisdom in doing this, can there be any doubt that 
the claim is legally proper? Past membership in the Communist 
Party is not a crime in itself; but admitting such membership 
may well be a link in a chain of proof of a criminal charge against 
him. Persons have been prosecuted under the Smith Act for 
membership in the Communist Party plus something else. If he 
supplies the proof of his own membership in the Party, he does not 
know what other evidence may then be brought against him to 
show that he has committed a crime. Thus, an answer to the ques- 
tion will definitely incriminate him, that is, provide evidence which 
could be used in a prosecution against him. Yet, remember that 
he thoroughly believes that he is not guilty of any crime; and on 
the facts I have given he is not guilty of a crime. 

There are other factors that influence his conclusion. His own 
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experience is an ordeal. He does not want his friends to be sub- 
jected to it. He believes in their innocence of any crime. If he 
thought that they had committed crimes, he would promptly tell 
the proper officers of the government. By claiming the privilege 
against self incrimination, he can refrain from naming any of his 
associates. He feels a strong sense of loyalty to them. He feels a 
strong sense of loyalty to his country, too; but since he is convinced 
that neither he nor his associates have in fact done anything wrong, 
his desire to protect them from having to experience his own pre- 
dicament seems to him to have prevailing weight in the actual cir- 
cumstances. 

He claims the privilege. He cannot be prosecuted on the basis 
of any evidence he has provided. There can be no doubt, I believe, 
that his claim of privilege is legally justified. Yet, note that on 
the facts I have assumed he is not guilty of any crime. Of course 
his claim of privilege as to his membership in the Communist Party 
means that he must also claim the privilege as to all other questions 
which relate in any way to what he did, or to his associates in the 
activity. For if he answers any of those questions, it will clearly 
connote his own communist activity. 

There is one small point which might be brought in here. It is 
sometimes said that the privilege may only be rightly claimed if the 
answer to the incriminating questions would be “yes.” I do not 
believe that is true. Our man in Case 1 has testified that he is not 
now a communist. He claims the privilege as to a question which 
asks him if he ever was a member of the Communist Party. He is 
then asked: “When did you cease to be a member?” He must claim 
the privilege as to this, or else his answer will disclose that he once 
was a member, as to which he has legitimately claimed the privi- 
lege. Then the examiner starts a new line. He says: “Were you a 
member of the Communist Party yesterday?” Now the answer is 
“No.” But the witness who has taken this line cannot answer that 
question. For if he does, the questions will be continued: “Were 
you a member of the Party last year ?—two years ago?—three years 
ago?” If he answers any of these accurately with a “no,” he will 
come to the place where he must claim the privilege if he is to main- 
tain his basic position. In this way, the date of his withdrawal 
could be pinpointed, thus giving valuable information for a possible 
prosecution. Moreover, he may not be sure just when he with- 
drew; it was a gradual process. And he may have legitimate fears 
that an honest answer he might give to a question relating to the 
transitional period might get him involved in a prosecution for 
perjury. At any rate, it seems clear that questions of this sort 
are an illustration of a type of question as to which the privilege 
may be legitimately claimed, as far as the law is concerned, even 
though the answer to the question would be “no.” 

Let us turn to Case 2, which we can dispose of briefly. You will 
remember that that was the man who had lent his name to causes, 
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and had contributed money; and the causes have now turned out to 
be communist fronts, although they were attractively named, and 
many g00od Americans were, at one time or another, associated with 
them. But he was never a member of the Communist Party. 

This man likewise is summoned before a Congressional Investi- 
gating Committee. The mere fact that he is summoned shows that 
he is suspected of something rather serious, and he is badly wor- 
ried. He is asked whether he is now a member of the Communist 
Party; and he answers “No.” Then he is asked whether he ever 
was in the past. The answer is in fact “No,” as we have seen. But 
he is now in great fear. If he says “No,” then he may be subjecting 
himself to a real risk of a prosecution for perjury. He may rightly 
fear that proof of the fact of his joining and contributing to so 
many agencies which have turned out to be front organizations 
might lead a jury to believe that he actually was a communist. 


Now it is probably true that fear of a prosecution for perjury 
for an answer given to a question is not a proper basis for a claim 
of the privilege. If it was, almost any witness could claim the 
privilege as to any question. But our man is in a somewhat differ- 
ent situation. If he says, “No,” to the question of communist mem- 
bership, then in his own interest he may have to undertake to state 
and explain his membership and activities in the various front or- 
ganizations. The net result may be that he will have to give much 
evidence which could be used against him in an attempt to prove 
that he was a member of the communist conspiracy. It would 
appear, therefore, that he can properly claim the privilege even 
though his answer to the question as to Communist Party member- 
ship at any time would honestly and rightly be “No.” 


In both of the cases I have put, the privilege may be claimed 
although the individual was guilty of no crime. In the second case 
it may be claimed although the person was never a member of the 
Communist Party. In each case, the inference which would be 
taken from the claim of the privilege would in fact be unwarranted. 
The claim of the privilege is surely a serious business, but it is 
equally surely not the equivalent of an admission of criminal con- 
duct. 

There are other reasons why a person may claim the privilege in 
a particular case. He might get bad advice; but I do not want to 
press that, as I think that in many of these cases the individual’s 
troubles are caused in part by the fact that he chooses to make his 
own decisions and does not accept sound advice. But we should not 
forget that a person on the witness stand may be badly frightened, 
even though he is wholly innocent. For example, the Supreme Court 
of the United States has said, in Wilson v. United States, 149 U. S. 
60, 66 (1893) : 


“It is not every one who can safely venture on the witness 
stand though entirely innocent of the charge against him. Ex- 
cessive timidity, nervousness when facing others and attempting 
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to explain transactions of a suspicious character, and offences 

charged against him, will often confuse and embarrass him to such 

a degree as to increase rather than remove prejudices against 

him. It is not every one, however honest, who would, therefore, 

willingly be placed on the witness stand.” 

A witness lost in fear and confusion might turn to the privilege 
as a means of sanctuary from a situation which he feels himself in- 
competent to handle. Consider also how much the chance of a wit- 
ness losing his calm and collected demeanor is enhanced by such 
things as television, radio microphones, movie cameras, flashing 
flash bulbs, and procedures which may not seem to him to be based 
upon the finest spirit of fairness. In connection with this I might 
mention the recent decision of the United States Court of Appeals 
for the Sixth Circuit in Aiuppa v. United States, 201 F. 2d 287, 300 
(1952), where we find the following language in the opinion: 


“But, in concluding, we think it may not be amiss to say that, 
notwithstanding the pronouncements of the committee chairman 
as to intended fairness, the courts of the United States could not 
emulate the committee’s example and maintain even a semblance 
of fair and dispassionate conduct of trials in criminal cases. 

“Despite the enjoyment by millions of spectators and auditors 
of the exhibition by television of the confusion and writhings 
of widely known malefactors and criminals, when sharply ques- 
tioned as to their nefarious activities, we are unable to give ju- 
dicial sanction, in the teeth of the Fifth Amendment, to the 
employment by a committee of the United States Senate of 
methods of examination of witnesses constituting a triple threat: 
answer truly and you have given evidence leading to your con- 
viction for a violation of federal law; answer falsely and you will 
be convicted of perjury; refuse to answer and.you will be found 
guilty of criminal contempt and punished by fine and imprison- 
ment. In our humble judgment, to place a person not even on 
trial for a specified crime in such predicament is not only not a 
manifestation of fair play, but is in direct violation of the Fifth 
Amendment to our national Constitution.” 


Ordinarily when the privilege of the Fifth Amendment is exer- 
cised, it is in a criminal trial. There a specific charge has been 
made, and the prosecution has by evidence established a prima 
facie case of guilt of the particular crime charged in the complaint 
or indictment. Under such circumstances there is much more than 
the mere claim of the privilege on which to rest an inference of 
guilt. 

In investigations, however, there are no carefully formulated 
charges. Evidence to support such charges has not been intro- 
duced and made known to the witness before he is called upon to 
answer. He has no opportunity for cross-examination of other 
witnesses, and often little or no opportunity to make explanations 
which might have a material bearing on the whole situation. In the 
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setting of an investigation, therefore, the basis for the inference 
from a claim of privilege against self incrimination is much less 
than it is when the privilege is exercised in an ordinary criminal 
trial. 


There are two more matters to which I should like to make brief 
reference. The first of these is the rather technical legal doctrine 
known as waiver of the privilege. A clear instance of waiver occurs 
when a defendant in a criminal case voluntarily takes the stand. 
He then becomes subject to cross-examination, and must answer 
relevant questions. So far as witnesses at investigations are con- 
cerned, our current learning on this is based largely on the Supreme 
Court’s decision in Rogers v. United States, 340 U. S. 367 (1951). 
In that case, a witness testified that she had been treasurer of a 
local communist party, had had possession of the records, and had 
turned them over to another person. She then declined to name the 
person to whom she had given them, claiming the privilege under 
the Fifth Amendment. The Supreme Court held that by giving 
the testimony she did she had waived the privilege, and that she 
was guilty of contempt for refusing to answer the further ques- 
tions. There was a dissenting opinion by Justices Black, Frank- 
furter, and Douglas. 

My own view is that this decision was not soundly reasoned, and 
that it has led to unfortunate results. To me the analogy of an 
adversary proceeding is not apt when applied to an investigation. 
As a consequence of this case, witnesses who have legitimate fears 
of prosecution, but who might be willing to cooperate as far as they 
could, are induced (if not actually compelled) to refuse to answer 
any questions at all. For if they do answer a single question, it 
may be contended that they have waived the privilege so that 
thereafter they may be compelled to testify against themselves. 
This threat of waiver is not an imaginary matter. It may be found 
frequently in the transcripts of the proceedings of Congressional 
committees. 

My guess as to the law is that the Rogers case applies only 
where the witness has given an incriminating answer to a prior 
question. I do not think it would apply if a witness was asked if 
he had been a member of the Communist Party in 1945, and he said 
“No.” By the latter answer he has not opened up anything which 
he refuses to explain. Nevertheless, it will take a Supreme Court 
decision to provide this clarification of the Rogers case; and counsel 
advising a client may well hesitate to make his client bear the risk 
and expense of taking a case all the way to the Supreme Court. 
With the Rogers case on the books, the only safe advice may be to 
claim the privilege at the earliest possible moment, so as to be sure 
to avoid a charge of waiver. 


This doctrine of waiver is, I believe, the true explanation of the 
refusal of some witnesses to answer such questions as “Have you 
ever taught communist doctrine in your classroom?” or “Have you 
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ever solicited students to join the Communist Party?” These re- 
fusals have been deeply disturbing to the public. Yet, answers 
to these questions may be “No”; but the witness nevertheless fears 
that he cannot give that answer without its being said that he has 
waived the privilege as to questions about other sorts of communist 
activity. Here again we have a situation where the obvious infer- 
ence from the refusal to answer the question may be completely 
unwarranted. 

Finally, I would like to make reference to one more problem 
which is collateral to that of the Fifth Amendment. Suppose a 
witness is summoned before an investigating committee. He does 
not claim a privilege against self incrimination, and talks freely 
about himself, answering all questions about his own activity. He 
takes the position, however, that he will not answer questions about 
others. Or suppose a person first refuses to answer virtually all 
questions, claiming the Fifth Amendment privilege, but he later 
decides to waive the privilege as to himself. However, he refuses 
as a matter which he regards as one of principle to identify other 
people. What should be the situation with respect to such a person? 

There have been a number of people who have been summoned 
before investigating committees and taken this position from the 
outset. They have answered all questions about themselves, and 
have refused to identify others. As far as I know, no academic 
person who has done this has been cited for contempt; nor has 
any such person lost his job. Should it be any different where the 
witness has first relied on the Fifth Amendment, but has later 
changed his position, waiving the privilege as to himself, but still 
refusing to answer as to others? 

The problem is undeniably a difficult one. So long as the witness 
was claiming the privilege, it could be argued that he had done no 
wrong. If he had committed any crime, the evidence should be 
brought forth in the proper way and tried out in court. His refusal 
to answer was not evidence of any crime. This argument, however. 
is not available where he waives the privilege by refusing to answer 
questions relating to other persons. Then his Fifth Amendment 
privilege is wholly gone, and his situation presents new and rather 
different problems. 

Whether he has committed a crime by his refusal to testify may 
be extremely different to tell. Even if he is cited by the legislative 
body, it will still be for the grand jury to decide whether to indict; 
it will remain to the courts to decide such questions as whether the 
committee was properly constituted, and whether the question asked 
was relevant to the inquiry. We should not forget that a prosecu- 
tion for contempt was set aside within the past year by the Supreme 
Court on the ground that the questions asked the witness—as to 
the identity of his contributors—were not relevant to the particular 
inquiry. United States v. Rumeley, 345 U.S. 41 (1953). 
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However such questions go, though, would it not seem that such a 
person is at least in no worse a position morally than he was when 
he stood on the Fifth Amendment? He should not be worse off for 
being willing to speak fully and frankly about himself than he was 
when he would not talk at all. His refusal to tell on his friends 
may be both contrary to valid law and unwise. Nevertheless, it 
may be based on strong grounds of conscience. 

Let me do a little more assuming: Let us assume that the witness 
feels positive in his own mind that the persons with whom he was 
associated did no wrong to our country. They did not engage in 
espionage or sabotage, or anything like that. They were merely 
hopeful but misguided people, as he was. Let us assume, too, that 
this is all far in the past. The persons in question are in other 
work. They have families to support. If their names are disclosed, 
they will surely lose their jobs. He must then resolve for himself 
the question whether he will give their names and subject them 
to the same sort of ordeal he has been through in order to save 
himself from further difficulty and possible prosecution. He may 
be wrong if he decides that he should not protect himself by sac- 
rificing them. I recognize the legal obligation to testify as to 
others, and the general importance of this both in trials and in 


investigations. But can it be said clearly that his action is always 
immoral? 


Of course he may be wrong in his judgment of these other people. 
They may be worse than he thinks they are. But we all have to use 
judgment on such things. A man may honestly feel that he cannot 
bring suffering to others in order to save himself. To a consider- 
able extent such questions can only be resolved in a man’s own 
conscience. We are a society which has long depended on and 
applauded the virtues of the rugged individualist. 


I do not justify the past or present conduct of anyone. I seek 
only to explain. Because of claims of privilege under the Fifth 
Amendment, and refusal to answer questions, many members of the 
general public have come to have fear of our educational institu- 
tions, and general mistrust of academic people. I firmly believe 
that these fears are unwarranted. I have tried tonight to show how 
some of the things that have happened could have happened without 
there being anything rotten in the universities. It may be a serious 
error of judgment for an academic person to claim the privilege of 
the Fifth Amendment, or to refuse to answer questions; but the 
conduct, regrettable as it is, does not show the existence of treason, 
espionage, sabotage, or any other serious crime. 

The great misfortune from all this, I believe, is that charges 
are made against our universities and other educational institutions, 
and more or less believed by some segments of our people. I think 
myself that it is easy to overestimate the extent of that belief, but 
it cannot be denied that there is disagreement, uneasiness and even 
fear in some quarters. As I have said, I think these fears are not 
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soundly based. This is my twentieth year as a Faculty member 
at Harvard University, and I am thoroughly convinced that the 
University has acquitted itself well, and that it has been of great 
value to the country during that time. It is an injustice not only 
to the faculty members but to the country to allow any conclusion 
to stand that they are not good Americans or that they do not serve 
their country well. I think that the Harvard Law School with which 
I am intimately connected, is a great asset to the country and to 
the Commonwealth, and, in essence, one of the great conservative 
influences in our land. If there are any who think otherwise, 
let them examine the facts, carefully and thoughtfully. 

As conservative a judge as Pierce Butler once wrote (Sinclair v.., 
United States, 279 U. S. 135, 178 (1927)): 

“It has always been recognized in this country, and it is well 
to remember, that few if any of the rights of the people guarded 
by fundamental law are of greater importance to their happiness 
and safety than the right to be exempt from all unauthorized, 
arbitrary or unreasonable inquiries and disclosures in respect 
of their personal and private affairs.” 

On this matter some final observations may be in order, based on 
our traditional practices and rules. In our criminal courts, we would 
never think of requiring an accused person to answer questions. He 
doesn’t have to take the stand at all, and if he does do so, he has 
the protection of an impartial judge, and the right to have his 
counsel speak in court in his behalf. 

Why should it be so different in a legislative inquiry, when the 
information that is sought relates to the witness’ own conduct? I 
recognize fully the power of the Senate and the House of Repre- 
sentatives, the lineal descendants of the Houses of Parliament. 
These are deliberative bodies, and all points of view are usually 
represented among their members. Their actions are taken after 
debate, and represent the judgment of many people from all parts 
of the country. 


I recognize also that these bodies have to operate through com- 
mittees. A committee in the common acceptance of the term is a 
group of persons, usually appointed to represent various points of 
view. Its actions reflect collective judgment taken after considera- 
tion and deliberation. In this light, I ask a question: Should these 
broad investigative powers ever be held by a single person, even 
though he is formally clothed with the title of a sub-committee? 

The more I think about this, the more it seems to me to be an 
unsound practice. There is nothing about the nature of member- 
ship in the Senate or the House of Representatives which should 
give each member a general commission to go through the length 
and breadth of the land, far from his own state or district, far 
from the seat of the general government, making inquiry about 
any subject, even on formal delegation to him from his House or 
one of its committees. Committees I am willing to accept. Sub- 
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committees of one give me pause. It may well be that only the 
House of Congress can effectively deal with this problem, and I 
respectfully commend it to them for their consideration. 

And so I come back where I started. The privilege against self 
incrimination embodied in the Fifth Amendment and in the 
Commonwealth’s Bill of Rights has been a long time with us. It is, 
I believe, a good friend as well as an old friend. It embodies a 
sound value which we should preserve. As we increase our un- 
derstanding of it, and the part it has long played in protecting the 
individual against the collective power of the state, we will have 
better appreciation of some of the basic problems of our time. 
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JURISPRUDENCE IN ACTION—ESSAYS SELECTED BY THE BAR OF THE 
City OF NEW YORK, WITH FOREWORD BY MR. JUSTICE JACKSON 
OF THE SUPREME COURT OF THE UNITED STATES. BAKER, VOOR- 
His & Co., INC. 1953. $5.75. 


We have been asked by the committee of the New York Associa- 
tion to call this book to the attention of our members and we are 
glad to do so. 

Half a century ago, Prof. Dicey said “Jurisprudence is a word 
which stinks in the nostrils of the practicing barrister”, but “preju- 
dice, excited by a name which has been monopolized by pedants or 
imposters, should not blind us to the advantages of having clear 
and not misty ideas on legal subjects”, and the late James C. Carter, 
in his draft for a preface to the posthumous volume of his lectures 
on “Law, Its Origin, Growth and Function”, referred to the “un- 
derestimate among the members of our profession of the impor- 
tance of theoretical inquiries’. 

In this century, with the expansion of law and its difficulties in 
the complexity of changing modern life, this attitude has been modi- 
fied somewhat because of economic and intellectual necessity, but 
it is still with us. 

Mr. Justice Jackson says, in his “foreword”: 

“It is the misfortune of the practising profession, whether on the 
bench or at the bar, to be preoccupied with today’s law of the 
‘instant case’. We have little time to learn why and how it came 
to be such, and we note the significance of mutations in the law 
usually after they have occurred. Lawyers who have participated 
in litigations or public controversies that have reshaped constitu- 
tional doctrine, I think, would agree generally that they were too 
occupied with the thrust to estimate with any accuracy its velocity, 
direction or probable recoil. And few judges, I venture to say, 
can survey their own work without seeing now and then a decision 
that is more or less off the course that they thought they were 
following.” 
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The late Bernard L. Shientag, a New York judge of experience 
and distinction, writing in The New York Law Journal, November 
19, 1934, “suggested the issuance of ‘a collection of essays and 
addresses dealing with the broader aspects of the law and its phi- 
losophy—articles constituting in a true sense outstanding examples 
of legal literature.’ Felicity in expression as well as substantive 
value was to be a criterion of choice.” 


“ “These essays,’ he wrote in 1952, of the selection now presented, 
‘should be in the hands and in the hearts of all true students of 
the law. They will stimulate an interest in the history of the law, 
its philosophy and its literature. They will arouse a militant curi- 
osity concerning the law, to find out what it was, where it came 
from, what it was doing and where it is going. From them will 
come an impulsion to overcome the power of unresisting inertia 
to help bring about needed reforms and improvements: a contin- 
uous task...” 


In the “Federalist”, No. XLVIII, Madison said, “A nation of 
philosophers is as little to be expected as the philosophical race of 
kings wished for by Plato.” So we cannot expect a philosophical 
bar as a whole, but the public needs a larger proportion of practical 
legal philosophers, if possible, to assist courts and legislatures. 
How does one get to be a legal philosopher of sorts in the midst 
of one’s struggle for his living? We think, by a reasonable, or even 
a small, amount of reading with which to balance his observation 
and experience. As Sir Walter Scott (himself a lawyer) put it, 
in the mouth of Mr. Pleydell in “Guy Mannering”, “A lawyer with- 
out history or literature is a mechanic; . . . if he possesses some 
knowledge of these, he may venture to call himself an architect.” 
(Chapter 37). Rufus Choate, a great American advocate, said, 
with characteristic exaggeration, that he would commit suicide if 
it were not for his books, and it was said of the late John G. Mil- 
burn that by making it a practice to spend twenty minutes every 
day in reading outside of his work, he became one of the best read 
men of the New York Bar. Of course, that helped him in practice 
as well as giving him a more interesting and happier life. In an 
address to the Boston Bar in 1821, Judge Joseph Story lamented 
the increasing volume of legal literature as threatening chaos in 
the law, and suggested that the only safeguard was the development 
of “habits of generalization” through a liberal education.* Such 
habits of generalization thus developed have enabled the American 
bench and bar to cope with the modern ocean of legal literature. 
Well, anybody can get a more or less liberal education by reading 
as others have done. The 18th century lawyers who helped to think 
out our form of government were reading lawyers, and such men 
are needed today as they were then. James Otis, who helped to lay 





*See “American Jurist” No. 1 (1829) quoted in “Some Forgotten Massachu- 
setts History About Codification” 1 M.L.Q. No. 4, Aug. 1916, 319 at pp. 223-4 
and note. 
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the foundation of our constitutional law, after graduating from 
college in 1743, “devoted eighteen months to the pursuit of various 
branches of literature, previously to entering on the study of juris- 
prudence. . . . The learning he acquired in this preparatory study 
was afterwards of the greatest use to him. He inculcated in his 
pupils, as a maxim, ‘that a lawyer ought never to be without a vol- 
ume of natural or public law, or moral philosophy, on his table, or 
in his pocket.’” (See William Tudor’s “The Life of James Otis.” 

Without intending to urge that maxim today, it may be worth- 
while, again, to call attention to the fact that in 1885 Judge Holmes 
in an address to the bar referred to “the judges half of our common 
work” and continued “Shall I ask what a court would do unaided? 
The law is made by the bar even more than by the bench.’”* That 
is why cases are argued, why law reviews and text books exist and, 
as more law is administered outside than inside courthouses, by 
the bar by advice, decisions and drafting documents, the public 
needs an informed bar practically conscious of the sources of law 
and where they are to be found. That is not “antiquarianism”; or 
“high-brow stuff”, it is simple common sense. 

As Charles Warren said, when the publication of reports began, 
it was fortunate for America that informed men of the calibre of 
Theophilus Parsons in Massachusetts, Jeremiah Smith in New 
Hampshire, Chancellor Kent in New York and others in other 
states were on the bench. 

We have begun with these quotations (perhaps too many, but they 
interest us) to illustrate the value of having at hand a book like 
this, “Jurisprudence in Action”, containing a collection of varied 
readable essays of 20 or 30 pages, each of which can be read at 
random for half an hour or so, and provoke or stimulate both prac- 
tical and theoretical legal thinking. 

Men will differ in their estimates of the various essays. On re- 
reading some, and reading the others for the first time, our own 
reactions to some of them are somewhat as follows: 

For trial lawyers, and especially younger lawyers, Mr. Justice 
Shientag’s essay on “Cross-examination” is the best brief discus- 
sion of the subject that we can remember; many books have been 
written about this subject, but here you have only thirty pages, 
full of experience and judgment. 

The essay by Judge Clark of the Second Circuit on “State Law 
in the Federal Courts” raises practical problems arising since Erie 
R.R. v. Tompkins overruled Swift v. Tyson. The “Argument of 
an Appeal”, by John W. Davis, is from the hand of a master of the 
art. There is also an essay on “The Ethics of Advocacy” by the 
late Lord MacMillan, who is always readable. Among other prob- 
lems he refers to, and answers, the criticism of the argument of 
Charles Phillips for the defense in the celebrated Courvoisier case, 
after the defendant confessed to him in confidence in the midst 





*See 38 M.L.Q. No. 3, August 1953, p. 82. 
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of the trial. This case is more fully treated in Costigan’s Case Book 
on Legal Ethics, 2nd edition. He deals less leniently with the much 
discussed passage of Lord Brougham in the defense of Queen Caro- 
line in 1820, but the letter of Brougham published in the footnote 
to page 380 of Forsyth’s “Hortensius, The Advocate’, should be read 
in order to understand that passage fully. The case is also treated 
in Costigan’s book. 

As no one can grasp the development of the modern common 
law in various directions, and, especially, in its commercial branch, 
without some knowledge of the work of Lord Holt and Lord Mans- 
field in the 18th century, we find Sir William Holdsworth’s account 
of them the most interesting and instructive essay in the book. It 
should be read with that of James Barr Ames on “Law and Morals”, 
suggested by the most provocative one by Judge Holmes, “The Path 
of the Law”, and his “bad man” theory. In the introduction 
to Holmes’ article reference is made to his “disdain for natural 
law”. Holmes’ “disdain” would have been balanced if the book had 
contained his friend Pollock’s essay on “The History of the Law 
of Nature” in Pollock’s “Legal Essays”. Holmes had forgotten that 
when he expressed his “disdain”. See Holmes-Pollock Letters, 
Vol. I, pp. 270-271 and 274-275 and Vol. II, p. 3. In spite of eulogies 
in the superlative the judgment of Holmes was not always perfect. 

The book also contains Judge Learned Hand’s address, at the 
250th Anniversary of the Supreme Judicial Court of Massachusetts 
in 1942, on the “Contribution of an Independent Judiciary to Civili- 
zation”. Anything Judge Hand writes is interesting and eloquent, 
but sometimes, as pointed out in the introductory remarks, it is 
not “made for casual reading”. A comment on a part of this ad- 
dress will be found in 30 “Massachusetts Law Quarterly”, No. 2, 
October 1945, pp. 61-63. 

Space prevents discussion of the other essays, but they are worth 
reading. We recommend the book. FRANK W. GRINNELL 








TWO IMPORTANT NEW TAX BOOKS 
Without having an opportunity to examine and review these 
books we print the substance of the press releases as the bar may 
wish to know about them as soon as possible. Copies may be inspected 
at the headquarters of the Association, 15 Pemberton Square, 
Boston. Ed. 
MASSACHUSETTS TAXATION OF CORPORATIONS, BY HERMAN STUETZER, 
JR., 100 PAGES, PAPER BOUND, $3.00, PUBLISHED MARCH 15, 1954 
BY LITTLE, BROWN & COMPANY, BOSTON 6, MASs. 


PRESS RELEASE 

While the major part of the text is devoted to the Massachusetts 
Excise Tax on both foreign and domestic manufacturing and busi- 
ness corporations, the book’s usefulness goes beyond this coverage. 
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For lawyers, accountants and business men, there is an introductory 
chapter on Massachusetts Taxation generally. This summarizes the 
types of taxes levied by the Commonwealth and their contribution 
to the state. For those seeking information concerning the taxes on 
certain special types of corporations (national banks, trust com- 
panies, savings banks, insurance companies, public utilities, invest- 
ment companies and ship owners) there is an explanation of each 
such tax. In addition there is a chapter on Procedure covering 
assessments, abatement and appeal, collection and similar prob- 
lems. Because of this concentration on the Excise Tax upon manu- 
facturing and business corporations, however, the treatment of 
pertinent questions in that area is extensive. It includes, among 
other things, coverage of the troublesome questions concerning allo- 
cation of net income for corporations doing business in and out of 
the state; the determination of corporate excess (net worth and 
formula methods) ; the applicable minima in lieu of the other taxes 
(tangible property, capital-stock, and gross receipts). The text’s 
concern with “what-the-law-is” is supplemented in the appendices 
by a practical, “how-to-do-it” collection of work papers for the com- 
putation of the excise tax on both foreign and domestic business and 
manufacturing corporations. There are substantial footnote refer- 
ences to pertinent sections of the statutes, court decisions and other 
authorities. Besides ““Work Sheets” there is included: an organiza- 
tional chart of the Department of Corporations and Taxation; a 
Directory to key personnel of that Department; a Table of Massa- 
chusetts Taxes; and reprinted sections of the tax laws applicable 
to corporations. 

The author, Herman Stuetzer, Jr., is a certified public accountant 
(head of the Tax Department of the Boston office of Lybrand, Ross 
Brothers & Montgomery), as well as a member of the Massachu- 
setts Bar; he has had experience in Massachusetts corporate tax 
problems, particularly from the point of view of the return itself. 
He is a teacher (formerly at Northeastern Law School, now at 
Boston University Law School), writer, and speaker on taxes, as 
well as being Chairman of the Tax Committee of the Massachusetts 
Society of Certified Public Accountants and the Federal Tax Liaison 
Committee and a member of the Federal Tax Committee of the 
Boston Bar Association. 


“TAXATION IN THE UNITED STATES” BY RANDOLPH E. PAUL, APPROXI- 
MATELY 830 PAGES. TO BE PUBLISHED APRIL, 1954, By LITTLE, 
BROWN & COMPANY, BOSTON 6, Mass. $15.00. 


Anything which Mr. Paul writes about taxes is important, and 
in the notice received as we go to press, this book is described as 
follows: 

“A lively ‘biography’ of our tax system, told in terms of the 
human conflicts, the national crises, and the political expediencies 
that have molded it . . . from colonial days to atomic age’. 
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Mr. Paul for “over thirty-five years has been concerned with tax 
problems—as the author of Taxation for Prosperity, Federal Estate 
and Gift Taxation, three series of Federal Tax studies, and other 
tax classics, as an active practitioner, and as a public servant who 
has helped frame the tax structure of which he writes—while 
Special Tax Consultant to the President and the Treasury Depart- 
ment, Special Assistant and Tax Advisor to the Secretary of the 
Treasury, and General Counsel of the Treasury Department.” 


Summary of Contents 


I. Taxation in the Colonial period and in the early days of the 
Republic. The North and South finance the War Between the 
States. 

Chapters II and III deal with the Pollack income tax decision 
and the 16th Amendment which followed it. 

IV. World War I Taxation and Its Aftermath. Paying for the 
war with income and excess profits taxation. Return to normalcy. 
Tax legislation in a financial crisis. The collapse of a Golden Age. 

VY. Taxation in a Great Depression. 

VI. Taxation in World War II. Excess profits taxation for the 
second time. Braking inflation—saving and taxes. ‘“Pay-as-you-go” 
income taxation and collection at the source. A tax bill is vetoed. 
Tax simplification. 

VII. From War to Peace. Easing reconversion. Unexpected 
postwar prosperity refutes the experts. Tax reduction over a Presi- 
dential veto. How do high surtaxes affect capital? 

VIII. From Peace to Cold War. Higher taxes for defense, and 
the impact of the Korean War. Excess profits taxation for the third 
time. The limit of endurance. 

IX. The Judicial Process in Tax Territory. Judicial review in 
the tax field. Changing limits of the taxing power under the Consti- 
tution. Taxation for purposes beyond the revenue. 

X. The Unfinished Task. Appraisal of the existing system. 
Should taxes be used for economic control and moral reform? What 
is the taxable capacity of the country? 

XI. The Story of Progressive Taxation. Are graduated tax 
rates fair, and what economic ends do they serve? 


XII. Introduction at the End. Responsibilities of tax experts. 


BAKER CHART OF ANCESTORS AND NEXT OF KIN IN THE CIVIL Law, 
BY KirBY S. BAKER, EMPIRE MAILING Co., SPRINGFIELD, MAss. 
$3.75. 


“In Massachusetts degrees of kindred are computed according 
to the rules of the civil law” (Newhall “Settlement of Estates” 
3rd ed. §192, p. 468). Mr. Baker, an assistant register of the Hamp- 
den County Probate Court, has prepared this chart with “work 
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sheets” (available in quantity) for the convenient ready reference 
by attorneys, banks, genealogists and others in connection with 
descent and the distribution of intestate property and other prob- 
lems. The chart is designed for framing for convenience in explain- 
ing family relationships to clients and others and the “work sheets” 
for filing. Perhaps these filing sheets may be of special use for the 
multiplied relationships due to the prevalent migratory divorces. 





DISTRICT COURT REORGANIZATION (Senate 680) 
REPORT OF SPECIAL COMMISSION—-MARCH 1954 


The Special Commission on District Court Reorganization was 
established by the General Court under Chapter 98 of the 1953 
Resolves “for the purpose of making an investigation and study 
relative to the reorganization of the district courts and the ex- 
tension of full-time judicial service’. The Commission was di- 
rected to “consider the subject matter of current Senate Docu- 
ment No. 784,” which passed the Senate, with floor amendments, 
by a vote of 24-11 on July 2, 1953. The House of Representatives 
substituted Chapter 98 of the 1953 Resolves, which called for 
making an investigation and study by an unpaid Special Commis- 
sion of 11 members, by a vote of 131-95 on the last day of the 
session. 


The appointments to the Commission were as follows: 


From the Senate. From the House of Representatives. 
Sen. CHARLES J. INNES Rep. J. PHILIP HOWARD 
Sen, NEWLAND H. HOLMES Rep. H. EpwarpD SNOW 
Sen. JOHN J. COLLINS Rep. GARDNER E. CAMPBELL 


Rep. C. HENRY GLOVSKY 
Rep. JAMES L. O’DEa, Jr. 
Appointees of the Governor. 
ROBERT W. BODFISH, Esq., of Longmeadow 
DANIEL J. DALEY, Esq., of Brookline 
Roy K. Patcu, Esq., of Beverly 


At its organization meeting shortly after the appointments to the 
Commission were announced in August, Senator Innes was elected 
as chairman; Representative Howard as vice-chairman, and Liv- 
ingston Hall, Esq., of Concord, as secretary. Representative 
Glovsky resigned from the House of Representatives in October, 
and his place has not been filled. 

The Commission has held nine meetings, three of which were 
open to the public in Springfield, Worcester and Boston. More 
than 70 witnesses have spoken at these meetings. The Commis- 
sion has conferred at length with the members of the Administra- 
tive Committee of the District Courts and with the chairman of 
the District Court Survey Committee. It has also been assisted 
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by the appearance before it of Senators and Representatives, the 
President of the Association of Justices of the District Courts of 
Massachusetts, justices, special justices, clerks and probation 
officers of the district courts, selectmen, chiefs of police, and other 
town officials, officers and representatives of State, city and county 
bar associations, and other interested persons. 


HISTORY OF THE PROBLEM OF PART-TIME JUDICIAL SERVICE. 

The extension of full-time judicial service in the district courts 
has been advocated before the General Court for more than twenty 
years. Under the present system, most of the presiding justices 
and all of the special justices receive only a part-time salary, and 
are free to engage in the private practice of the law just as soon 
as they are through sitting on the bench. The abuse of the judicial 
power which this system makes possible, and the loss of public 
confidence in the district courts as a result thereof, have been 
recognized in one study after another. 

In 1946 the earlier history of the problem was summarized, 
and the criticisms of the system of part-time judge-lawyers were 
listed, in the Report of the Special Commission Relative to the 
District Court System, Senate, No. 450 of 1947. The next year the 
justices of four of the larger courts were made full-time, with 
salary increases of $3,000 each to compensate them for the loss 
of their private practice. Since then the justices of three more 
courts have been put on a full-time basis, with salary increases 
varying from $2,000 to $3,300. In 1951, the justices of the Su- 
preme Judicial and Superior courts (already substantially on a full- 
time basis) were formally put on full-time with salary increases of 
$1,500 each. 

In the meantime the criticisms of the part-time system in courts 
not made full-time have continued. Nearly 85 per cent of the 
1,300 lawyers returning a questionnaire sent out by the District 
Court Survey in 1952 favored a system of full-time justices in the 
district courts. The methods used in this Survey, and the specific 
criticisms of the existing district court system made by the lawyers 
in the questionnaire returns, are summarized in an article in the 
Massachusetts Law Quarterly for December, 1952. The present 
status of this matter is the subject of a recent “Progress Report” 
in the Quarterly for December, 1953. 

The general principles of Senate, No. 784 of 1953, which this 
Special Commission has been directed to consider, are found in 
Senate, No. 322 of 1954, filed by the District Court Survey Com- 
mittee, with a number of drafting changes suggested by interested 
persons during the hearings before this Commisslon. 


RECOMMENDATIONS FOR LEGISLATION 


In the light of the hearings and discussions of this Commission 
since its organization, a number of changes in Senate, No. 784 of 
1953, in the form in which it passed the Senate, appear advisable. 
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If the act is adopted with these changes, a great extension of full- 
time judicial service would result, as noted in the final portion of 
this Report, even though the act would not go as far as the previous 
bill did. The text of Senate, No. 784 is no longer generally avail- 
able, and we will therefore refer to the text of Senate, No. 322 of 
1954 when necessary to indicate the nature of our recommendations. 
(The two bills are in substance the same, with one exception noted 
below.) . A sumary of our recommendations for legislation fol- 
lows :— 

1. All the district courts are retained, with their present jus- 
tices and other personnel. The justices in 26 more courts are 
made full-time, at $12,000 salaries, and a second full-time justice 
is authorized in the first district court in eastern Middlesex. This 
is done in two ways: 

(a) The justices of 19 of these courts are listed in section 1 
on a permanent full-time basis. Vacancies in these courts (and 
in the seven courts already full-time) would always be filled by ap- 
pointment of new full-time justices. 

(b) The Governor, by and with the advice and consent of the 
Council, is authorized to designate the justices of seven additional 
district courts to be full-time justices as needed in the various 
counties (including a “western circuit” of the counties of Berk- 
shire, Franklin, Hampden and Hampshire) to provide a sufficient 
number of full-time justices to handle certain types of civil cases 
on a circuit basis. In making each of these designations, the 
Governor and Council may designate any one of the part-time 
presiding justices in any of the other district courts in the county 
or circuit, with the consent of the justice concerned. Or the Gover- 
nor and Council may designate any new justice at the time of his 
appointment to a vacancy in any of the district courts to be a full- 
time justice. 

The number of full-time justices for each county or circuit 
affected by section 1 of the bill is as follows :— 











NUMBER OF FULL-TIME JUSTICES. 





County OR CiRcuIT. 


} 

} 
Listed in Designated Total 
Section 1. by Governor. Number. 
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It will be noted that the total number of full-time justices recom- 
mended is 38, which is one fewer than is provided in Senate, Nos. 
784 and 322 for the transition period. 

2. Part-time presiding justices are retained, and successors 
will be appointed, in all the district courts in which the justice 
is not put on a full-time basis by the provisions of the act. This 
means that each such court will continue to have its own presiding 
justice to hold court daily to hear criminal cases, supplementary 
proceedings, summary proceedings, small claims, and proceedings 
relating to juveniles and insane persons. 

The other civil cases (including all motor tort cases) would con- 
tinue to be heard by full-time justices in all the courts on a circuit 
basis, subject to the power of the Administrative Committee to 
authorize the other justices and special justices to hear any such 
cases in specific courts as the public convenience may require, or 
in emergencies in any court. 

If these civil cases are not handled in this way, a long-range 
need will remain for the adoption of the proposed new Requirement 
XVII which the Administrative Committee initiated in its letter of 
August 15, 1953, but later suspended as to effective date until 
the end of the current legislative session. This requirement, pro- 
vided that “no justice of a district court other than the municipal 
court of the city of Boston shall practice in motor tort cases, so 
called.” 

3. Special justices are continued, and successors will be ap- 
pointed, in all of the courts in which the presiding justices are put 
on a full-time basis. No additional special justices will be ap- 
pointed in any of the other courts, and the number will slowly 
decline from the present 100 to an eventual maximum of 48. Since 
none of the present special justices are affected in tenure by the 
proposed legislation, this provision will help to insure for them a 
high level of activity until they wish to retire. If it is later found 
that the number of special justices provided herein is not large 
enough in some county, legislation can then be introduced to author- 
ize whatever additional full-time justices or special justices may 
be needed. 

4. The draft act does not apply at all to the district courts in the 
counties of Barnstable, Dukes county, and Nantucket, or to the 
municipal court of the city of Boston. 

5. A new section 14 is recommended, to prohibit a justice or 
special justice from hearing or trying a case if he knows that a 
partner or office associate has been retained as counsel in the 
case. There is still no rule or statute which would prevent a jus- 
tice or special justice from sitting on such a case, although the 
1946 Report specifically stated that there had been “instances 
when a justice would allow a partner or associate to practice 
before him” (Senate, No. 450 of 1947, p. 54). 
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In compliance with the provisions of the resolve by which this 
Commission was established, we attach as Appendix A hereto a 


draft of an act for the purpose of carrying our recommendations 
into effect. 


THE REASONS FOR THE CHANGES IN SENATE, No. 784. 

The three public hearings held by the Commission in Springfield, 
Worcester and Boston indicated a considerable amount of dissatis- 
faction on the part of the citizens in districts where the justice was 
not scheduled to be made full-time by Senate, No. 322. Selectmen, 
chiefs of police, members of local bar associations, and other wit- 
nesses from such districts feared that their failure to have a part- 
time justice in the future would create transportation problems with 
unbailed criminal defendants and danger of the eventual loss of 
their local district court. The complete elimination of all part-time 
justices and special justices does not appear possible, as a practical 
matter. We have therefore provided that part-time presiding 
justices be retained, and successors be appointed, in all the courts 
in which the justice is not to be made full-time. With the smaller 
number of full-time justices that can then be created, we have also 
retained special justices in all of the courts in which the justice is 
made full-time, in order to permit flexibility in the scheduling of 
circuit assignments of the full-time justices on civil cases. 

We have selected for full-time service the justices of 19 of the 
larger courts in strategic locations for hearing civil business on 
circuit. We believe the remaining seven full-time justices should 
be selected as justices and not by courts, and have therefore left 
their selection to the Governor and Council. As each later vacancy 
in one of these seven full-time justiceships develops, the Governor 
and Council then in office will be free to designate for full-time 
service any other justice from a different court in the county or 
circuit, with his consent, or to appoint a new full-time justice to 
the court in which the vacancy occurred. 

With regard to the municipal court of the city of Boston, Senate, 
No. 784, as originally reported, did not affect the part-time status 
of the justices of the municipal court of the city of Boston. A pro- 
vision was added on the floor of the Senate to put them en a full- 
time basis, without any compensating offer of a salary increase 
to make up for the loss of their right to practice law in their spare 
time. The District Court Survey Committee concluded that this 
provision was contrary to the previous unbroken practice in the 
Commonwealth of offering substantial salary increases to all the 
justices who have.been put on a full-time basis in the last twenty 
years or so, and eliminated any reference to full-time service for 
the justices of this court in the revised Senate, No. 322 of 1954, 
which it filed last December. 


The justices of this court have always been free to engage in the 
private practice of law, subject to self-imposed restrictions which 
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they have voluntarily adopted. The $12,000 salary provided for the 
new full-time courts amounts to an increase of $4,500 to $6,000 for 
most of the justices put on a full-time basis. But it represents no 
increase at all for the justices of the municipal court of the city of 
Boston, whose salary is already $12,000 a year. 

We do not know of a single case in which the General Court has 
ever extended full-time judicial service by entirely prohibiting a 
sitting judge from engaging in the practice of law, unless it also 
offered to him a substantial salary increase in return for giving up 
his practice. We do not believe the justices of this court should be 
singled out as members of the first court on which such a require- 
ment is imposed. Reasonable limitation on particular types of prac- 
tice may fairly be required where the public convenience cannot 
otherwise be met. But where giving up all private practice is in- 
volved, we believe the question should not be raised unless and until 
a general salary increase for these judges comes before the General 
Court for consideration. 

With regard to the new section 14, the partners and office asso- 
ciates of part-time justices are already in a position to handle, as 
individuals, cases which the justices themselves are not permitted 
to handle in their own courts. They should not also be allowed to 
take advantage of any possible belief of their clients that as such 
partners or office associates they might also be able to try cases 
before those very justices. It is high time that the Legislature put 
an end to such a belief on the part of the general public. 

We realize that our proposed legislation will not go as far as many 
proponents of district court reorganization would like it to go. 
Nevertheless, we have not wanted to recommend a draft act which 
had no real chance of passage, and the past history of this problem 
indicates only too well the dangers of trying to do too much. We 
have sought a compromise which would go as far as was possible. 


WHAT THE PROPOSED LEGISLATION WOULD ACCOMPLISH 


We present below in tabular form the results which would follow 
from the enactment of the legislation which we have recommended. 
While it would not lead to the eventual elimination of all the part- 
time justices and special justices in the Commonwealth, it would 
nevertheless represent a very substantial step forward. We recom- 
mend this step, believing that there are insuperable obstacles in the 
way of further extension of full-time judicial service in our 
smaller district courts. 

The range in weighted caseloads and population to be served by 
full-time justices in the table below reflects the fact that it cannot 
be known in advance just which justices would be designated as 
full-time by the Governor and Council; the costs used are maximum 
estimates. 
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SUBJECT AFFECTED. | At Present. Under 




















| 
Draft Act, | Net Change. 
1. Number of justices: | 
(a) Full-time i ‘ ‘ , : P : | 11 38 27 more 
a) Pests . ss b i ws 74 48 26 less 
2. Number of special justices . 2 ‘ ‘ 100! 44 56 less 
Number of courts with— 
(a) Full-time justices . 7 | 33 26 more 
(b) Part-time justices . 4 3 ‘ . 66 | 40 26 less 
4. Per cent of total weighted caseload heard 
by full-time justices. . . . . 30 | 64to70 | 34 to 402 
Per cent of total population in districts with 
full-time justices : ; ‘ 30 | 71 to 78 41 to 48? 
6. Total district court salaries and expenses . $2,887,600 | $2,977,000 | $90,000° 
a i Approximately. 2 Increase. re 33.1 “pe cent up. 


The figures in item 6 show what an extremely small percentage 
increase in district court salaries is involved in the enactment of 
the proposed legislation. The $2,887,600 total cost to the counties 
for this item in 1953 comes from the County Estimates in House 
Document No. 2403 of 1953. The net increase of $90,000 is just 
over. 3 per cent of this total. It seems to us to be a small price to pay 
for this very considerable advance toward the goal of full-time 
judicial service in the district courts which has been sought without 
any substantial measure of success for more than twenty years. 

District court reorganization is not an end in itself—it is a means 
to secure the better administration of justice. But its effects would 
go far beyond the confines of the district courts themselves, im- 
portant as they are. For the movement toward full-time judicial 
service in the district courts is also recognized as being one of a 
group of inter-related measures which appear to hold the key to 
the problem of congestion in our Superior Court. Bar associations, 
the Judicial Council, and numerous, witnesses before this and other 
commissions have all emphasized the importance of district court 
reorganization in any integrated program to deal with the problem 
of congestion. 

We believe that the enactment of the recommended legis!ation 
would have a substantial effect in creating confidence in the district 
courts, and enabling them to do their full share to overcome the 
problem of congestion in the Superior Court. In this belief we have 
subscribed our names to this Report. 


CHARLES J. INNES. H. EDWARD SNOW. 
ROBERT W. BODFISH. GARDNER E. CAMPBELL. 
ROY K. PATCH. DANIEL J. DALEY 
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APPENDIX A. 
In the Year One Thousand Nine Hundred and Fifty-Four. 


AN ACT PROVIDING FOR THE REORGANIZATION OF THE DISTRICT COURTS 
AND THE EXTENSION OF FULL-TIME JUDICIAL SERVICE. 


Be it enacted by the Senate and House of Representatives in 
General Court assembled, and by the authority of the same, as fol- 
lows: 


SECTION 1. Chapter 218 of the General Laws is hereby amended 
by inserting after section 6, as most recently amended by chapter 
560 of the acts of 1952, the following section :— 


Section 6A. The justices of the following district courts shall 
be full-time justices: district court of central Berkshire, second 
district court of Bristol, third district court of Bristol, district court 
of Lawrence, first district court of Essex, district court of southern 
Essex, district court of Springfield, first district court of eastern 
Middlesex, second district court of eastern Middlesex, third district 
court of eastern Middlesex, district court of Lowell, district court 
of Somerville, district court of Newton, municipal court of Brook- 
line, district court of northern Norfolk, district court of East Nor- 
folk, district court of Brockton, municipal court of the Brighton 
district, municipal court of the Charlestown district, district court 
of Chelsea, municipal court of the Dorchester district, East Boston 
district court, municipal court of the Roxbury district, municipal 
court of the South Boston district, municipal court of the West 
Roxbury district, and central district court of Worcester. 

One additional justice of a district court in each of the counties 
of Essex and Middlesex shall be a full-time justice; two such justices 
in the county of Worcester shall be full-time justices; and three 
such justices in the western circuit consisting of the counties of 
Berkshire, Franklin, Hampden and Hampshire shall be full-time 
justices. All such justices shall be designated as full-time justices 
by the governor by and with the advice and consent of the council. 
In each county or circuit in which there is a vacancy for designation 
of such a full-time justice, such designation shall be of one of the 
other justices then in office in such county or circuit with his con- 
sent, or of a justice appointed to fill a vacancy as justice of one of 
the district courts therein at the time of his appointment. 

Except in the municipal court of the city of Boston and in the 
district courts in the counties of Barnstable, Dukes county and 
Nantucket, no justice or special justice other than a full-time justice 
shall hear and determine any civil cases other than supplementary 
proceedings, summary proceedings, small claims, and proceedings 
relating to juveniles and insane persons in any district court with- 
out authorization of the administrative committee of the district 
courts. The administrative committee may give such authorization 
in specified district courts as the public convenience may require, 
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and may give such authorization by general rule applicable when- 
ever full-time justices assigned to hear such civil cases are absent or 
otherwise unable to sit. 


SECTION 2. Said chapter 218 is hereby further amended by 
striking out section 6, as most recently amended by chapter 560 of 
the acts of 1952, and inserting in place thereof the following sec- 
tion :— 


Section 6. Each district court other than the municipal court of 
the city of Boston shall have one justice, except that the central 
district court of Worcester, district court of Springfield, municipal 
court of the Roxbury district, first district court of eastern Middle- 
sex, and third district court of eastern Middlesex shall have two 
justices each. The senior justice shall be the first justice of the 
court. Citations, orders of notice, writs, executions and all other 
processes issued by the clerk of the court shall bear the teste of the 
first justice thereof. 

The first district court of Barnstable, second district court of 
Barnstable, district court of Dukes county, and district court of 
Nantucket, and every district court in which the justice shall be a 
full-time justice, shall have one special justice each, except that 
every district court in which there shall be two full-time justices 
shall have two special justices each. No vacancy shall exist for the 
appointment of a special justice of any such court unless and until 
the number of special justices of such court shall be less than the 
number provided for such court by this section. No special justice 
shall be appointed to any other district court except the municipal 
court of the city of Boston. 

Special justices of the district courts other than the municipal 
court of the city of Boston shall be paid by the county in which they 
sit at the rate by the day at which special justices were paid in the 
same court on December thirty-first of the year nineteen hundred 
and fifty-three. Special justices of the Boston juvenile court shall 
be paid by the county fifteen dollars for each day’s services, or at 
the rate by the day of the salary of the justice of the same court, 
whichever is the greater amount. For each day’s service so paid 
for in excess of thirty days in any court in any one year there shall 
be deducted by the county treasurer from the salary of the justice 
who absents himself from said court one day’s compensation at the 
rate by the day of the salary of said justice, except for services of 
the special justice in holding simultaneous sessions, provided, how- 
ever, that if a justice is absent, due to his illness or physical dis- 
ability, for a period not exceeding thirty days in any year, in addi- 
tion to said thirty days, he shall be deemed to be on sick leave, and 
no such deduction shall be made; such thirty-day sick leave or any 
portion thereof not used in any year may be accumulated, but shall 
in any event, not exceed ninety days in any consecutive three-year 
period; and provided, further, that if a justice is absent due to an 
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assignment on or by the administrative committee, no such deduc- 
tion sha]l be made therefor. 


SECTION 3. Said chapter is hereby further amended by striking 
out section 77A, as most recently amended by section 1 of chapter 
603 of the acts of 1952, and inserting in place thereof the following 
section :— 


Section 77A. The salaries of the full-time justices of the district 
courts shall be twelve thousand dollars each. Such justices, and the 
clerks of the district court of Springfield, centra] district court of 
Worcester, district court of East Norfolk, municipal court of the 
Roxbury district, first district court of eastern Middlesex, third 
district court of eastern Middlesex, and second district court of 
Bristol, shall devote their entire time during ordinary business 
hours to their respective duties and shall not, directly or indirectly, 
engage in the practice of law. Each of said justices shall sit in his 
own court. In addition, each of said justices shall perform such 
other duties as district court justice as the administrative commit- 
tee of the district courts shall assign to him, including sitting on 
all or specified types of cases in any other district court. 

Whenever a full-time justice of a district court in one county 
shall sit by assignment of the administrative committee in a district 
court in another county, such other county shall reimburse the first 
county on a pro rata basis for the justice’s salary for the time that 
he sits in such other county, and for his expenses thereby incurred. 


SECTION 4. Said chapter 218 is hereby further amended by 
striking out section 78, as most recently amended by chapter 453 of 
the acts of 1953, and inserting in place thereof the following sec- 
tion :— 


Section 78. The salary of the justice of each of the following 
district courts shall be six thousand dollars: fourth district court of 
eastern Middlesex, central district court of northern Essex; the 
salary of the justice of each of the following district courts shall be 
fifty-four hundred dollars: second district court of Plymouth, first 
district court of southern Middlesex, district court of Holyoke, 
district court of Hampshire, district court of Fitchburg, first district 
court of Bristol, first district court of southern Worcester; the 
salary of the justice of each of the following district courts shall be 
forty-eight hundred dollars: district court of eastern Essex, first 
district court of northern Worcester, fourth district court of Bristol, 
district court of Newburyport, district court of western Norfolk, 
district court of Chicopee, district court of central Middlesex, 
district court of Franklin, district court of Peabody; the salary of 
the justice of each of the following district courts shall be forty-two 
hundred dollars: first district court of Barnstable, fourth district 
court of Plymouth, district court of western Hampden, district court 
of Marlborough, third district court of Plymouth; the salary of the 
justice of each of the following district courts shall be thirty-eight 
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hundred and forty dollars: first district court of northern Middle- 
sex, district court of Leominster, district court of northern Berk- 
shire, district court of Natick, district court of southern Norfolk, 
district court of western Worcester, third district court of southern 
Worcester, district court of eastern Hampden, second district court 
of eastern Worcester, second district court of Essex, second district 
court of southern Worcester, fourth district court of Berkshire, 
first district court of eastern Worcester, district court of eastern 
Hampshire, district court of southern Berkshire; the salary of the 
justice of each of the following district courts shall be three 
thousand dollars: second district court of Barnstable, district court 
of Lee, third district court of Essex, district court of Winchendon, 
district court of eastern Franklin, district court of Williamstown; 
provided, however, that the salary of the justice of any of these 
courts who is designated as a full-time justice pursuant to section 
six A shall be fixed by section seventy-seven A. 


SECTION 5. The first paragraph of section 43A of said chapter 
218, as amended by chapter 101 of the acts of 1943, is hereby further 
amended by adding at the end the following sentence:—The admin- 
istrative committee may from time to time report to the governor 
and to the general court its recommendations, with drafts of legis- 
lation necessary to carry such recommendations into effect, relative 
to any matters affecting the administration of the district courts. 


SECTION 6. Section 15 of said chapter 218, as most recently 
amended by section 1 of chapter 460 of the acts of 1947, is hereby 
further amended by inserting after the first paragraph the follow- 
ing paragraph :— 

Where a full-time justice of a district court is assigned to another 
court by the administrative committee of the district courts to hear 
and determine any civil cases, the administrative committee’ shall 
prescribe the times for holding such civil trials in said other court 
except where such times are established by law. 


SECTION 7. Section 77 of said chapter 218, as most recently 
amended by section 1 of chapter 768 of the acts of 1951, is hereby 
further amended by striking out the last sentence. 


SECTION 8. Said chapter 218 is hereby further amended by 
striking out sections 79 and 80. 


SECTION 9. Section 81 of said chapter 218, as amended by sec- 
tion 1 of chapter 296 of the acts of 1939, is hereby further amended 
by adding at the end of the first sentence the following words :— 
; and provided, further, that the full-time district court justices 
shall quarterly receive from their respective counties, upon the 
certificate of the administrative committee, the amount of the ex- 
pense incurred by them in the discharge of their duties assigned to 
them outside their own courts. 
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SECTION 10. Said chapter 218 is hereby further amended by 
striking out section 82. 


SECTION 11. Section 65B of chapter 32 of the General Laws, as 
most recently amended by chapter 398 of the acts of 1943, is hereby 
further amended by inserting after the word “resignation”, in line 
10, the words:—or during the period of ten years next preceding 
December thirty-first of the year nineteen hundred and fifty-three, 
—so as to read as follows:—Section 65B. A special justice of a 
district court, including the municipal court of the city of Boston, 
who shall be retired under Article LVIII of the Amendments to 
the Constitution, or a special justice thereof sixty-five years of age 
or over who shall resign his office, after in either case having served 
as a special justice for at least ten years, shall be entitled to receive 
a pension for life at an annual rate equal to three fourths of his 
average yearly earnings as special justice during the period of ten 
years next preceding such retirement or resignation or during the 
period of ten years next preceding December thirty-first of the year 
nineteen hundred and fifty-three or at an annual rate equal to three 
fourths of his average yearly earnings as special justice during the 
entire period of his service in said office, whichever is the higher 
rate, but not exceeding in any event an annual rate equal to three 
fourths of the annual rate of salary of the justice of his court or, 
in the case of the municipal court of the city of Boston, three fourths 
of the annual rate of salary of an associate justice of said court, 
payable from the same source and in the same manner as the salary 
of such justice or associate justice, as the case may be. 


SECTION 12. Chapter 35 of the General Laws is amended by 
striking out section 49, as most recently amended by section 2 of 
chapter 611 of the acts of 1951, and inserting in place thereof the 
following section :— 


Section 49. Every office and position whereof the salary is 
wholly payable from the treasury of one or more counties, or from 
funds administered by and through county officials, including the 
officer described in the first sentence of section seventy-six of chap- 
ter two hundred and twenty-one, shall be classified by the board in 
the manner provided by sections forty-eight to fifty-six, inclusive, 
and every such office and position, now existing or hereafter estab- 
lished, shall be allocated by the board to its proper place in such 
classification, excluding the offices of county commissioners, the 
clerk and assistant clerks of the superior court for civil business in 
the county of Suffolk, the clerk and assistant clerks of the superior 
court for criminal business in the county of Suffolk, clerks and 
assistant clerks of the municipal court of the city of Boston, clerks 
and assistant clerks of the courts other than the clerks and assistant 
clerks of district courts, and excluding the assistant clerk and 
second clerk of the supreme judicial court for the county of Suffolk, 
the register of deeds and assistant registers of deeds for the county 
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of Suffolk, official stenographers, additional stenographers and tem- 
porary stenographers of the superior court in the county of Suffolk, 
justices and special justices of the district courts, the messenger of 
the superior court in the county of Suffolk, the secretary and assist- 
ant secretary of the municipal court of the city of Boston, and ex- 
cluding other offices and positions filled by appointment of the 
governor with the advice and consent of the council, court officers 
appointed in Suffolk county under section seventy of said chapter 
two hundred and twenty-one, court officers in attendance upon the 
municipal court of the city of Boston, court officers in attendance 
upon the probate court in the country of Essex and probation offi- 
cers. Offices and positions in the service of any department, board, 
school or hospital principally supported by the funds of the county 
or counties, or in the service of a hospital district established under 
sections seventy-eight to ninety-one, inclusive of chapter one hun- 
dred and eleven, shall likewise be subject to classification as afore- 
said. The word “salary”, as used in this section, shall include com- 
pensation, however payable; but nothing in sections forty-eight to 
fifty-six, inclusive, and nothing done under authority thereof, shall 
prevent any person from continuing to receive from a county such 
compensation as is fixed under authority of other provisions of law 
or as is expressly established by law. 


SECTION 13. Notwithstanding any other provisions of law, the 
salary in force on December thirty-first, nineteen hundred and 
fifty-three, of each of the clerks and assistant clerks of district 
courts who are, by the previous section of this act, first made sub- 
ject to the provisions of section forty-nine of chapter thirty-five of 
the General Laws, shall continue in force until his office or position 
is classified as provided in said section forty-nine, and shall not be 
reduced by such classification so long as he shall hold such office or 
position. This act shall not affect the tenure of office of any justice 
or special justice in office when it shall take effect. So far as the 
provisions of this act are the same as those of previous law, they 
shall be deemed to be a continuation thereof. 


SECTION 14. Section 17 of said chapter 218, as appearing in the 
Tercentenary Edition, is hereby amended by adding at the end the 
following sentence:—No justice or special justice shall hear or try 
any case in any district court of the commonwealth, if he shall know 
that a partner or office associate of his has been directly or indirectly 
retained or employed as attorney in such case or proceeding. 


SECTION 15. This act shall take effect on October first, nineteen 
hundred and fifty-four, except that the provisions contained in sec- 
tion two of this act fixing the number of special justices in the 
district courts shall take effect on the thirtieth day next after the 
earliest day on which it has the force of law conformably to the 
Constitution. 
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MINORITY REPORT 


We find ourselves unable to concur in the majority report of the 
Commission, though we fully endorse its professed objective,—the 
elimination of the part-time judge in our district court system and 
the substitution of adequately paid full-time justices. We use the 
word “professed” advisedly since it does not appear that under the 
bill proposed by the majority this result would be achieved except to 
a very limited degree. True, it proposes to create a considerable 
number of additional full-time judges. This is good so far as it goes. 
It also proposes that all civil cases, other than small claims and 
supplementary process matters, shall be heard by these full-time 
judges. This also is good. With these recommendations per se we 
have no quarrel. 

Unfortunately the merits of the proposed legislation already 
alluded to seem to us to be largely offset by grave defects. The 
present system of part-time judges which has been decried by the 
majority, as well as by every previous commission which has 
studied our district courts, far from being abolished is continued 
under the proposed majority bill. It is, in fact, perpetuated for afl 
time and in some essential respects made worse. 

For example, no presiding part-time judge is to be eliminated 
except in those courts where full-time judges are established. In 
all others—an actual majority—the present part-time status is 
retained, not merely during the tenure of the incumbent but in 
perpetuity. 

Admittedly they are shorn of civil jurisdiction. On the other 
hand, they retain full criminal jurisdiction together with all the 
emoluments and prestige of the office. The part-time judge really 
comes into his own under the majority prposal. His work load is 
drasticaliy lessened, but his salary is not altered. Many, though by 
no means all, part-time judges now enjoy a sinecure. Under the 
majority proposal this enviable status is confirmed and even en- 
larged. 

We do not, of course, argue that any part-time judges holding 
office should be presently eliminated. We do strongly object to their 
replacement as vacancies arise. To reaffirm the sanctity of the 
part-time judge is not progress. It constitutes in our judgment a 
compromise of the most fundamental objective or reorganization. 
It goes, indeed, beyond compromise. It amounts to out and out 
appeasement of those who for reasons of personal advantage seek 
to perpetuate a court system which became archaic with the advent 
of the motor car. 

Lest it be charged that we are lacking in political realism and 
tilting with the windmills before which every previous effort to 
achieve district court reorganization has gone down, we recom- 
mend that the existence of all presently constituted district courts, 
but not the office of presiding judge, be preserved. 
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Recognizing also the argument that persons charged with criminal 
offences should be protected in their right to a speedy hearing, we 
recommend that upon the retirement of any part-time judge a spe- 
cial justice be attached to such court. His presence should effectively 
answer the fears of police chiefs and defense counsel that a prompt 
local trial of all criminal matters would not be had. 

The advantage of this plan is obvious in other respects. For 
example—on the basis of economy. Instead of paying substantial 
annual salaries to part-time presiding judges—as contemplated by 
the majority report—these special justices would be paid as at 
present on a per diem basis for work actually performed. While 
cost is certanly not the sole criterion of a reorganization plan, it 
remains a factor which should be recognized. 


We have not attempted to specifically implement this dissent with 
suggested legislation. We are confident that the Committee on the 
Judiciary, to which this report will in due course be referred, has 
the necessary information for the drafting of legislation which will 
carry out the objectives herein expressed. 


J. PHILIP HOWARD, 
Representative. 


JAMES L. O’DEA, Jr., 
Representative. 





PERPETUITIES, SENATE 651 


The “Quarterly” for December 1953 contained a proposed bill to 
modify and clarify the Rule against Perpetuities, introduced by 
Senator Charles V .Hogan and Guy Newhall. Following publication 
of the original bill in the Massachusetts Law Quarterly with re- 
quests for comment, many suggestions were received; generally 
they approved the principles of the bill in the course of suggesting 
minor modifications. These were sifted by an informal drafting 
committee, consisting of Mr. Charles Y. Wadsworth (representing 
Mr. Newhall, absent from the Commonwealth) and Professors Cas- 
ner and Leach. All suggestions were considered; successive re- 
drafts were made, submitted, and commented upon. The Amended 
bill is the final product of this process. It is proper to state that 
suggestions have been made by certain members of the Supreme 
Judicial Court, and the Amended Bill incorporates all such sugges- 
tions. The Amended Bill was presented to a special Subcommittee 
appointed for that purpose and was sent forward to the full Com- 
mittee on Legal Affairs, which reported it, and, having been ordered 
to a third reading in the Senate, it is now pending in the Commit- 
tee on Third Reading as Senate 651. 
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THE END OF THE TIDELANDS CONTROVERSY 


The majority of the Supreme Court of the United States (6-2 
Warren C. J. not sitting) has denied the petition of Alabama and 
Rhode Island to litigate the validity of the act of Congress confirm- 
ing the historic boundaries of the submerged sealands of the states. 
This decision sustaining the statute removes the cloud on titles 
judicially created by the majority opinions in the California and 
Texas cases, thus recognizing Section 3 of Chapter 1 of the General 
Laws, which provides: 

“Marine Boundaries of the Commonwealth.—The territorial 
limits of the commonwealth shall extend one marine league 
from its seashore at extreme low water mark... . If an inlet 
or arm of the sea does not exceed two marine leagues in width 
between its headlands, a straight line from one headland to 
the other shall be equivalent to the shore line.”’* 

For the story of the title of Massachusetts since 1629 and of 
the controversy, see 35 Mass. Law Quarterly, No. 1, March 1950, 
and Vol. 37, No. 2, July 1952, pp. 60-64. F. W. G. 





TREATY LAW 

The so-called “Bricker” Amendment was defeated and the so- 
called “George” Amendment was substituted and then defeated by 
one vote after the extended debate in the Senate. Five Senators 
were absent. A motion to reconsider is now pending. 

Outside of the Senate the debate in the House of Delegates last 
August was summarized in the ABA Journal for November 1953, 
pp. 1034-6. The September Journal, and again the Journal for March 
1954, carried articles on both sides of the problem. It is interesting 
that those on both sides are trying to protect the Constitution as 
they see it. It is also interesting that the reason for an amendment 
to protect the internal structure of the government has been most 
briefly and powerfully stated by one of those who oppose amend- 
ment. In his speech at St. Louis at a regional meeting of the 
A.B.A. on April 12, 1952, Mr. John Foster Dulles said: 

“Treaty law can override the Constitution. Treaties, for 
example, can take powers away from the Congress and give 
them to the President; they can take powers from the state 
and give them to the Federal Government or to some inter- 


*A proposal that Massachusetts should join Alabama and Rhode Island was 
filed in the legislation. It would be strange if Massachusetts should try thus 
to split a marine league from its entire coastline and restore the land when 
the legislature and the Massachusetts Bar Association sought actively and 
successfully to secure the passage of the Act, not because of oil, but to protect 
the historic title. The powerful dissents in the California and Texas cases and 
the suggestion in the California opinion that Congress could act seems to be 
forgotten. We understand a re-hearing has been requested by Alabama. We 
see no basis for it. vs. We @ 
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national body, and they can cut across the rights given the 
people by the constitutional Bill of Rights.” 

On August 26, 1953, Mr. Dulles addressed the American Bar 
Association in Boston, saying among other things (A.B.A. Journal, 
December, 1953, pp. 1063, 1064) : 

“This movement reflects concern that our treaty power might 
be used to effectuate domestic reforms, particularly in relation 
to economic and social matters, and to impose upon our country 
socialistic conceptions which many felt were alien to our tra- 
ditional American ideals. 

“These fears were largely founded upon the activities of 
certain committees of the United Nations. 

“TI believe that this concern, when it arose, was a legitimate 
one, and that those who voiced it performed a genuine service 
in bringing the situation to the attention of the American 
public. 

“I point out that the arousing of that concern was a cor- 
rection of the evil—a correction in the most dependable way, 
that is, by the vigilance of our citizenry. The danger, never 
great, has passed.” 

The question whether it “has passed”, or ever will pass, while the 
human nature, whether of good or bad people, yearns for power, 
is a question of judgment. 

Compare a little Massachusetts history in the “Quarterly” for 
August 1953 (Vol. 38, No. 3, pp. 54-55 and 68-71) and think it over. 
See also “The Passing of Parliament” by Keeton, reviewed A.B.A. 
Journal, May 1953 and in the “Quarterly” for June 1953, 135-136, 
and “The Emperor’s Clothes”, A.B.A. Journal February 1950 and 
“Quarterly” May 1951, Vol. 36, No. 1, p. 62. 

The struggle for political power by a headstrong Congress by 
the attempt (defeated by one vote) to impeach President Andrew 
Johnson in 1868, is vividly told in the A.B.A. Journal for January, 
1954. We advise every lawyer who is interested in the history of 
his country, to read it. F. W. G. 





PROCEDURE FOR INVESTIGATING—NEW YORK 
ADOPTS STANDARDS 
(From the Boston Globe, April 3, 1954) 

ALBANY, N. Y., April 3 (AP)—New York became a pioneer 
today in legislation to prevent smearing of witnesses at state 
investigations. 

Gov. Thomas E. Dewey signed an administration measure estab- 
lishing a code of fair procedure that he said would protect witnesses 
and still preserve the government’s right to “rout out rascality or 
subversion”. 

The new law prohibits one-man investigations, except by single- 
member agencies, and allows persons whose reputations are attacked 
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in testimony at public hearings to answer by taking the stand or 
filing a sworn statement for the record. 

In a memorandum, the Governor said the code was the first of its 
kind in the nation, and embodied the law “fundamental requisites 
for fairness” in the conduct of legislative and executive probes. 

Other main provisions of the fair play code: 

1. Require that persons subpoenaed to a hearing must be given 
notice of the subject of the investigation. 

2. Provide specifically that witnesses may have counsel at pri- 
vate and public hearings. 

3. Allow counsel for a witness to propose to the investigating 
agency questions it might ask the witness relevant to the matters 
on which the latter has been interrogated. 

4. Give each witness the right to file, for incorporation in the 
hearing record, a sworn statement relevant to his testimony. 

5. Require investigating agencies to keep an accurate record of 
testimony and make available to witnesses copies of their testimony. 

6. Prohibit disclosure of evidence given at a private hearing 
unless a majority of the members of the committee or commission 
agrees. Dissenters may file a minority report. 





“PER LEGEM TERRAE” 
By ERWIN N. GRISWOLD 
(A Continuation of the Springfield Speech Printed in this Issue) 


FOREWORD 

These speeches have attracted attention throughout the country. 
Thousands of copies have been requested. Members of the Associa- 
tion have requested us to print them in the “Quarterly” and we 
are glad to do so as they present certain of the historic ideas in 
American Bills of Rights (both State and Federal) more fully, and 
in better perspective, than we have seen them presented by anyone 
else. Whether you agree with the views expressed or not is your 
affair, but they deserve thinking about by lawyers living under “a 
government of laws” if all the orating about “The Founding 
Fathers” and “Our Glorious Heritage” mean anything. 

It is sometimes forgotten, even by lawyers, that the gradual 
recognition and realization of rights has come about very largely 
through the gradual development of fair procedure. For this reason 
we call attention to the following paragraph from the Dean’s speech: 

“Responsibility for working out proper procedures for legislative 
investigations rests upon Congress and its two Houses. Complaints 
against the President or others outside of Congress are misdirected. 
Congress has the power to provide proper procedures .. . and it 
should meet its clear responsibility.” F. W. G. 

(The following speech was delivered by Dean Griswold, at the 
initiation of new members of Phi Beta Kappa, at Mount Holyoke 
College, South Hadley, Massachusetts, on March 24, 1954.) 
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This is one of the few sorts of gatherings where I could appropri- 
ately use a Latin title for a speech. “Per Legem Terrae” means, of 
course, “By the Law of the Land.” ... 

“Per Legem Terrae.” What is the significance of those words 
tonight? A few weeks ago, in a city not far from here, I spoke on 
the subject of the Fifth Amendment, and said that its embodiment 
of the privilege against self incrimination was one of the great land- 
marks in man’s long struggle to make himself civilized. It is my 
plan tonight to talk about another fundamental idea which has its 
roots in the distant past and which has become a vital and pervading 
part of our Anglo-American legal heritage. 

These words which I have chosen as the title of my speech go back 
to Magna Carta, the Great Charter of 1215, wrested from King John 
by his barons, and the source of ideas far more potent than they 
could have realized. For the barons were interested in protecting 
themselves against an overbearing King, and had little interest in 
the basic rights of common men. In the thirty-ninth article of 
Magna Carta, apparently taken from an earlier Continental source, 
they included the provision that “No freeman shall be taken and 
imprisoned or disseised or exiled or in any way destroyed, nor will 
we go upon him nor send upon him, except by the lawful judgment 
of his peers and by the law of the land.” “By the law of the land”’— 
these are the words with which we now render the Latin of the 
original, “per legem terrae.” The phrase has had an almost 
unexampled persistence and power. Professor MclIlwain has said 
that “Chapter thirty-nine was in 1215 the most important chapter 
in the charter, as it is today.” “Due Process of Law in Magna 
Carta,” 14 Columbia L. Rev. 41 (1914). 

Thus there was planted in the stream of English law and English 
history—a stream of which we are now the largest branch—the 
seed of a great idea, an idea which has made an incalculable contri- 
bution to the development of our institutions. Just a few words, but 
they have time and again arisen at critical moments of our history, 
and in one way or another have contributed to that long course of 
events through which we have sought to make oursleves civilized. 

Do I not exaggerate? “By the law of the land”—can these words 
have such great significance? Are they not merely procedural at 
best? Historians have long debated the exact meaning of the vari- 
ous clauses in Magna Carta. A leading author has said that what 
the barons “wished to secure was justice and legality in all of the 
king’s actions affecting private rights.” Mott, Due Process of 
Law (1926) 36. 

We have seen how and when the idea was planted. How did it 
grow? In the next century, Edward III, who has been called the 
“English Justinian,” made it clear that the protection of the article 
applied to all men without limitation—“of what estate or condition 
that he be.” 28 Edward III, c. 3 (1354). And it was this same 
statute of Edward III that first used the phrase which has become 
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commonplace in our own history, for he said that no man should be 
harmed in any way except “by due process of law.” 

Over the next three hundred years, many men, at many times, 
appealed to the Great Charter and the conceptions which it em- 
bodied. For our purposes, we may move on to Lord Coke, the 
great figure of the first part of the seventeenth century. 

In an outstanding event of the history of our liberties, Coke 
advanced “the law of the land” against the king. This was in 1608 
when James the First asserted that he had power to take such cases 
as he might be pleased to determine and decide them as if he were 
himself a judge. Coke denied this, and the king was greatly of- 
fended, saying that this meant that he was “under the law, which 
was treason to affirm.” To this Coke replied in words which he took 
from Bracton, that the king “ought not to be under men but under 
God and the law.” Prohibitions del Roy, 12 Rep. 63b, 65a (1608). 
This was a crucial application of the basic idea which we are con- 
sidering tonight. These words, I am proud to say, are inscribed 
in their original Latin—“Non sub Homine sed sub Deo et Lege”— 
over the portal of the Harvard Law School. 

In 1628, Coke wrote a Commentary on Magna Carta, as a part 
of the work that is known as his Institutes. He showed the identity 
in meaning between the two phrases, “‘the law of the land,” and 
“due process of law,” and that the purpose of these provisions was | 
to protect the subject from oppressive uses of authority. In his 
words: “Every oppression against law, by colour of any usurped 
authority is a kind of destruction. ... : and it is the worst oppres- 
sion that is done by the colour of justice.”” Coke, Second Institutes 
(1656) 48. In this and other passages from his Institutes, Coke 
interpreted Magna Carta not so much in the light of its own his- 
torical setting as in the light and for the purposes of his own time. 

Coke was a member of the committee that drew up the Petition 
of Right, in 1628, and was probably its principal author. In this 
the House of Commons asserted itself against King Charles by con- 
demning arbitrary taxation and imprisonment, and the billeting of 
soldiers, all as being contrary to the law of the land. 

Out of all of these events there grew a great revival of the idea 
of protection of the citizen inherent in the phrases “law of the 
land” and “due process of law.” This is perhaps most strikingly 
shown in the fact that the Act of Parliament which finally abolished 
the Star Chamber in 1640 recited that the actions of that body had 
not been in accordance with “due process of law,” and were con- 
trary to the “law of the land.” Much of Locke’s political writing 
was based on the ideas embodied in these two phrases. Both Coke 
and Locke had great influence on the development of the ideas of 
the colonists in this country a hundred years later. 


These ideas came to America as a part of the heritage of our 


early English settlers, and we had here a soil on which they could 
flourish. When James Otis made his great argument in the “writs 
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of assistance” case in 1761, he included an argument based on Magna 
Carta, with specific reference to the “law of the land” provision. 
Quincy 51 (1761). This argument had great influence on the 
colonial pamphleteers who had so much to do with the mobilization 
of public opinion in the period. John Adams was one of those who 
took up this idea. The argument that “Taxation without repre- 
sentation is tyranny” was simply an application of the basic idea 
of due process of law, thought by the colonists to be established by 
Magna Carta, and thus to be their birthright. 

When, after the revolution, and the successful adoption of a fed- 
eral constitution, it was decided to add a Bill of Rights to that Con- 
stitution, it was natural that this traditional right should be included. 
The Fifth Amendment, largely drafted by James Madison, includes 
a provision that “No person shall . . . be deprived of life, liberty 
or property without due process of law.’”’ Thus has the great pro- 
vision of Magna Carta been carried forward to our own funda- 
mental law. As Dr. Mott has said, “This portion of the Fifth 
Amendment may thus be regarded as containing phraseology of 
purest gold, mined under the stress of heated constitutional crises, 
refined by the fire of violent revolutions, proved by the acid test of 
centuries of struggle, and molded by the hand of one of America’s 
greatest constitutional draftsmen.” Mott, Due Process of Law 
(1926) 18. 

And thus we have this ancient doctrine included in our Constitu- 
tion—now in both the Fifth and the Fourteenth Amendments. 
What the barons did in 1215, what Coke and his associates did in 
the seventeenth century, what the American patriots did in the 
eighteenth century—all of this and much more provides a clear con- 
tinuity, linking our present institutions closely with all the struggles 
for liberty in the past three-quarters of a millennium. 


But is not the due process clause technical lawyers’ stuff? Was 
it not on the basis of the due process clause that the Supreme Court 
held that New York could not fix the length of hours that bakers 
might work, and that Congress could not fix a minimum wage for 
women in the District of Columbia? What do such decisions have 
to do with the struggle to obtain and to maintain liberty? The 
answer I would give is: Very little. They are only eddies in the 
stream which carries on the great idea. For the idea of due 
process of “the law of the land” is a great idea, and one of our 
greatest heritages from the past. It is something of the spirit, 
something that gives life to our political institutions. In very 
large part we take it for granted in our day to day relations with 
our fellow men and with the several governments with which we 
deal. It is so deeeply ingrained in us all that it is rarely violated; 
and many of the violations which do occur are naturally of the more 
or less technical sort with which courts deal. 


In the long run, ideas are more powerful than more tangible 
weapons. And the idea of due process has been a very fruitful and 
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pervading one in our history. What does it mean? Can it be de- 
fined? Many people feel the need for a rather precise sort of a 
definition of concepts with which they deal—but this is not that 
sort of an idea. This is an idea born out of the hearts of men. It 
has great capacity for development and growth, and yet a rather 
clear basic content. Perhaps it can be put by saying that it has 
some application wherever men feel a sense of injustice. Thus it 
becomes a chief source of support for individual liberties. What 
is liberty? Is it not freedom or protection of the individual against 
arbitrary or improper exercise of the organized power of the state? 
What is atyrant? Is it not a man who exercises the collective power 
of the state in an arbitrary, capricious, or purely selfish manner? 
Such words as “arbitrary” and “capricious” are difficult words. 
They may not in fact mean much more than “unreasonable”, and 
that in turn may mean in substance not “customary”, or what we 
are not accustomed to. Perhaps it may be said that we are accus- 
tomed to decent treatment from our public officers, and that our 
hearts and minds recoil when that custom is broken. It is with this 
sort of thing that the idea of due process of “‘the law of the land” 
is concerned. 

Violations of cherished ideals and aspirations have often been 
overcome in our history by arguments based on the general idea of 
due process of the law of the land. In recent times, the due process 
clause has been the basis of decisions on such questions as these: 
(1) That a judge cannot properly try a case if he is directly inter- 
ested in the outcome (Tumey v. Ohio, 273 U. S. 10 (1927) ); and (2) 
That a person cannot be subjected to a secret trial, with no chance 
to defend himself, Jn re Oliver, 333 U. 8S. 257 (1948). 

Now let us turn to the question which has been constantly recur- 
ring in recent days. Does this basic idea have any application to 
legislative investigations? Do these investigations always measure 
up to our ideal of due process of law? I think it fair to say that 
a large section of the public has from time to time felt “a sense of 
injustice” with respect to some of these hearings; and if they have, 
then there is a situation where the ancient ideal of due process is 
involved. A failure to appreciate the intimate relation between 
sound procedure and the preservation of liberty is implicit, may I 
say, in that saddest and most short-sighted remark of our times: 
“TI don’t like the methods, but ...” For methods and procedures 
are of the essence of due process, and are of vital importance to 
liberty. As Mr. Justice Brandeis wrote some thirty years ago, 
“... in the development of our liberty insistence on procedural reg- 
ularity has been a large factor.” Burdeau v. McDowell, 256 U. S. 
465, 477 (1921). More recently Mr. Justice Frankfurter has put 
the same truth in these word: “The history of liberty has largely 
been the history of observance of procedural safeguards.” McNabb 
v. United States, 318 U.S. 332, 347 (1943). 
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The complaint against the Star Chamber was chiefly one of bad 
procedures. Torture is a procedure, and inquisition without charge, 
forcing a witness to testify against himself, and the other things 
which were standard practice in the infamous Star Chamber would 
all fall into the category of procedure. Liberty is established and 
preserved by the development and maintenance of proper proce- 
dures. It is, in last analysis, only through procedural rules that 
the individual is protected against arbitrary governmental action. 
And, as we have seen, the very essence of liberty is the protection 
of the individual against arbitrary application of the collective 
power of the state. 

Do not misunderstand me. I am not opposed to legislative inves- 
tigations. They clearly have a proper place in our governmental 
structure. The fact, though, that they can be useful and necessary, 
does not mean that they should not be properly conducted, and under 
proper safeguards and procedures. Nor does it mean that when 
not properly conducted they may not violate our basic and funda- 
mental conceptions of due process, rooted so firmly in Magna Carta. 
In my opinion, for what it is worth, some recent legislative inves- 
tigations have been clear violations of due process. If so, why have 
the courts not so held? The answer is easy. The courts do not 
have the sole responsibility for the proper conduct of our govern- 
ment. As Mr. Justice Stone once said: “Courts are not the only 
agency of government that must be assumed to have capacity to 
govern. United States v. Butler, 297 U. S. 1, 87 (1936). At this 
point another important governmental doctrine comes into play— 
the separation of powers. The courts have their responsibilities, 
but so do the executive and the legislative branches of the govern- 
ment. All are sworn to uphold the Constitution, including the due 
process clause of so ancient and vital origin. 


The responsibility for the proper conduct of legislative investi- 
gations is clearly in the legislature. In the case of investigations 
by the Federal legislature, the responsibility is clearly in Congress, 
and its two Houses. Has this responsibility been fully met? It 
seems to me quite clear that the answer to that question is: No: 
Why has it not been met? What can be done about it? 


Before turning to an answer to those questions, I would like to 
pause to make one important observation. It is wholly clear, I be- 
lieve, that no Senator or Representative has any power whatever 
to make an investigation, to require the presence of witnesses and 
their answers to questions, or to do anything of this sort, merely 
because he is a Congressman or Senator. An election to the House 
of Representatives or to the Senate does not make a man any sort 
of a magistrate, nor does it vest him with any power at all over 
his fellow citizens except to cast his vote in the body to which he 
has been elected. The power of investigation is a power which is 
solely attributable to the collective body, the House of Represen- 
tatives or the Senate. 
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Where there is an investigation being conducted, the power that 
is being exercised is that of the House or the Senate. No Com- 
mittee of either body has any power to conduct any investigation 
except as a result of a delegation from its House of Congress. No 
sub-committee of a Committee has any power to investigate except 
on a delegation of the power delegated by the House or Senate to 
the Committee. If there is a sub-committee of one, the power ex- 
ercised by that one is not any power that is his by virtue merely 
of his being a member of the legislative body. If he has any power, 
it is only because there has been a proper delegation or sub-delega- 
tion to him of the basic power of the House or Senate. 

I mention this because it is important in the consideration of the 
questions which I have posed, and to which I want to suggest some 
answers. Since the power exercised by a Committee or a sub-com- 
mittee, or a sub-committee of one, is the power of the House or 
Senate itself, responsibility for that power and its exercise rests 
not on the Committee or the sub-committee of one or more, but upon 
the House or Senate itself, acting, of course, by a majority vote 
of its members. One of the important steps which must be taken 
if we are to find a solution for problems in this area is, I believe, 
to focus attention on the fact that these hearings which are the 
occasion of concern are not merely private frolics of an individual 
member, but are an exercise of the power of a House of Congress 
for which every member of that House has a full and equal respon- 
sibility. 

Clearly there is a problem here. Why has it not been dealt with 
long before this time? It is a difficult problem, and it would be 
too much to expect it to be completely solved in a short time. But 
the fact is that virtually nothing at all has been done about it. 
There has been some talk, and some indication in the past few weeks 
that something might be done. But the actual results so far are 
not impressive. Why is that? One reason, I think, is that only 
recently has it become a serious problem. It is clear that our legis- 
lative bodies include a very large number of able, high-minded men, 
who are just as much interested in the ideal of due process as you 
and I. Why have they not taken action to establish proper pro- 
cedures in legislative investigations? 

The answer is not simple, but there is one aspect of it which is, 
I think, perhaps insufficiently understood by the average citizen. 
The fact is that, for practical purposes, the House of Representa- 
tives and the Senate are regarded by their members as clubs—of 
which the Senate is, of course, the more exclusive. Each member 
of the House or Senate has his own standards. And in a great many 
cases these standards are very high. But with almost no exception, 
no member seeks to impose his standards on any other member. 
Once you are in the club, how you act is up to you, and no member 
wants to undertake to interfere in the conduct of any other mem- 
ber—partly, I suppose, because he does not want anyone else to 
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interfere with him. This is unfortunate, I think, though perhaps 
natural and understandable. 


There is an important distinction here, which has, I fear, been 
overlooked, in the consideration of this matter of legislative inves- 
tigations. For a Senator or Congressman who is conducting an 
investigation, either as a sub-committee of one, or in association 
with other members, is not acting as an individual. Everything 
he does directly involves the other members of his House, and they 
should share responsibility for the exercise of the power they have 
delegated, power which inheres only in the body as a whole. The 
problem can be solved by establishing by law, or by rule of each 
House, a proper standard of procedure for the conduct of legislative 
investigations, which will keep them wholly consistent with our 
basic and deeply felt notions of due process of law. 


In the concluding portion of this talk, I would like to outline some 
provisions which, it seems to me, should be included in an estab- 
lished regulation of procedure of legislative investigations. I have 
in mind primarily the Federal scene. Before turning to that, 
though, I would like to point out that we are not wholly without 
precedents. This is, interestingly enough, an area in which the 
states have, on the whole, done a much better job than has the 
Federal legislature. In New York a Commission has recently made 
a promising report on this whole matter. Here in Massachusetts, 
the legislature, in establishing two recent recess commissions, one 
to investigate crime, and the other to investigate communism, has 
included substantial provisions designed to protect. the rights of 
witnesses and to insure the proper conduct of these investigations. 
As a result, there have been no complaints about the activities of 
these commissions, and we have not been subjected to the spectacles 
which have so frequently been produced on the Federal stage. For 
these wise provisions we should give respect and thanks to the 
Massachusetts legislature and to its Committee on the Judiciary 
which was undoubtedly responsible for their first formulation. I 
am glad to pay this tribute to our local legislators. But why cannot 
the Federal Congress do as well? 

Much work has been done over the past several years towards 
formulating a suitable and proper code of conduct for Federal leg- 
islative investigations. A number of members of Congress have 
devoted much thought and effort to this task, and a number of bills 
have been introduced. Recently President Eisenhower announced 
that he understood that Congress was going to establish such stand- 
ards—and it is clearly the responsibility of Congress. Legislative 
leadership on this question is still not impressive, but it should 
come. Probably it would be more accurate to say that there has 
been leadership and good leadership, but it has been hard so far 
for the leaders to get an effective following. The matter is too 
important, too closely connected with our basic liberties, to be longer 
neglected. 
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These are some of the things, as I see it, which should be included 
in a proper Code of Practice for legislative investigations. Of first 
importance is the elimination of the one-man sub-committee in any 
proceeding involving a witness who appears involuntarily. In our 
concern over recent events, we should not forget that there is much 
of the business of Congress which is not controversial, and there 
are many situations where a witness wants to appear. As long as 
he appears voluntarily, there may be little objection, as far as the 
witness is concerned, to his appearing before any sort of body, 
including a sub-committee of one. Even then there may be a public 
interest in having a member of the other party present so that more 
than one point of view may be represented. When a witness appears 
under subpoena, when he is compelled to testify against his will, 
the situation is wholly different. Then I say that the power of Con- 
gress against him should not be asserted by a sub-committee of a 
single member. 

Closely related to this is the matter of the issuance of subpoenas. 
The practice with respect to subpoenas has come to be very loose; 
indeed it might be called lax. It is the standard practice, I believe, 
in many Committees, for the Chairman of the Committee to sign 
up a batch of subpoenas in blank, and hand them to the staff of the 
Committee. Then the staff fills in the name of a witness whose 
testimony is wanted, and the subpoena is served upon him. Such 
a practice seems to me to be highly improper. 

There is here a close analogy with a search warrant which can 
only be issued by a judge. With respect to such warrants, Mr. 
Justice Douglas has said (McDonald v. United States, 335 U.S. 451, 
455-456 (1948) ), that the requirement of a search warrant is made 
“go that an objective mind might weigh the need. .. . The right of 
privacy was deemed too precious to entrust to the discretion of 
those whose job is the detection of crime and the arrest of criminals. 
Power is a heady thing; .. .” 

No subpoena should be issued to compel testimony except as a 
result of the action of the Committee itself, not the Chairman 
alone, or its staff. There are few ways in which the organized 
power of the state is brought to bear on a citizen more sharply 
than through a subpoena to compel testimony. Such a power should 
not be exercised on the judgment or discretion or whim of a single 
man. 

When a witness is summoned, he should be given several pro- 
tections which have not heretofore been made available. He should 
be told in advance the subject and the scope of the inquiry. He 
should have the right to counsel, and counsel should be entitled 
to speak on his behalf as well as to advise him as to his rights. 

In many Committees now, the right to counsel is formally recog- 
nized. But counsel, though present, is restricted to giving advice 
when called upon. He cannot address the Committee; and counsel 
who have sought to do so have been ejected from hearing rooms. 
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The right should be a right to effective counsel, and not the mere 
shadow of that right that has been recently allowed. 

If testimony is taken in executive session (which should never 
be done unless the witness is willing), no member of the Committee 
or of its staff should make available selected portions of the tes- 
timony, or summaries or incomplete versions of it. The Committee 
should not be allowed to say, through its Chairman or otherwise, 
that “We have evidence of” so and so, unless that evidence is pro- 
duced in an open hearing. 

Of very great importance, I believe, is a rule protecting the wit- 
ness from having to submit to broadcasting, television, newsreel 
cameras, or any other form of recording or reproduction, except 
the ordinary stenographic transcript. Even flashing flash bulbs can 
be an indignity and a source of strain to a witness. It is high time 
that we recognized and accepted the fact that legislative investi- 
gations are not a part of show business. Witnesses should not be 
required to testify in order to provide a spectacle for the public. 
Requiring testimony under such conditions is not compatible with 
any sound notion of due process of law, and I would expect our 
courts, as some have already done, to uphold a witness who refuses 
to testify for broadcast of any sort. We have even had Congres- 
sional investigations put on with sponsors, with advertising during 
the intervals. Can anyone possibly defend such a practice? 

In this connection I would like to state my own view that a leg- 
islative investigation is improper when its sole or basic purpose is 
to “expose” people or to develop evidence for use in criminal prose- 
eutions. We have had chairmen of legislative committees who have 
announced that that was the purpose of the hearings they were con- 
ducting. In my opinion, they have thus demonstrated the impro- 
priety of the exercise of power which they are seeking to carry out, 
and I would hope that the courts when properly invoked, would 
decide that there was no legislative power for such a purpose. 

There are many other rights and refinements which should be 
established and recognized in connection with legislative investi- 
gations. For example, a person summoned should have due notice 
of the nature of the evidence that is wanted from him. A witness 
should surely be entitled to explain his answers, and he should have 
an opportunity to answer any charges made against him or any 
evidence against him produced by other witnesses. 

Many Congressmen and Senators are aware of these problems 
and are trying to get them worked out. Reference may be made 
in particular to the work of Congressman Keating, to the chairman 
of a sub-committee of the House Judiciary Committee, and to Con- 
gressman Scott who has recently introduced House Resolution 447, 
which, if adopted, would go far towards resolving the problems 
as far as the House is concerned. The Senate should also go ahead 
with similar action. 
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Before leaving this matter it should be observed that it is of 
first hand importance not only to have proper procedures estab- 
lished but also that there should be appropriate sanctions to make 
these procedures effective. This is not easy. Probably the most 
effective sanction in the long run would be a provision which would 
relieve a witness from any obligation to testify, and thus from any 
punishment for refusal to testify, when the procedures are not fol- 
lowed. A sanction against the committee or its members is doubt- 
less unrealistic. But the committee should lose its compulsory pow- 
ers when it does not conduct itself properly. 

Finally, it should be emphasized again that responsibility for 
working out proper procedures for legislative investigations rests 
upon Congress and its two Houses. Complaints against the Presi- 
dent or others outside of Congress are misdirected. Congress has 
the power to provide proper procedures for legislative investiga- 
tions, and it should meet its clear responsibility. 

The spirit of due process of law, the law of the land, our ancient 
heritage of liberty, require that we bring order and fairness into 
this field which has recently become so chaotic. We have been 
through struggles of this sort in the past, and justice and liberty 
have always eventually won out. Indeed we have been strengthened 
in our liberties by each such struggle. In this connection, I think 
of a phrase which was used by our late Chief Justice Harlan F. 
Stone. He referred to “the sober second thought of the community, 
which is the firm base on which all law must ultimately rest.” 
Stone, “The Common Law in the United States,” 50 Harv. L. Rev. 
4, 25 (1936). For myself, I have great faith in the sober second 
judgment of the people. The immediate reaction of the people, like 
that of any individual, may be hasty, emotional, irrational, or un- 
sound. But when that phase is past, when we have had a real chance 
to think through our problems, I have confidence that the people 
will demand a better standard of conduct in legislative investiga- 
- tions than has been evidenced in the recent past. In making this 
statement, I want to pay due and deserved respect to the many 
members of both Houses who have not abused their powers, and 
have been scrupulous in the exercise of their authority. 


Though we live in stirring time, we should not forget that many 
generations of our ancestors have lived through times which were 
for them more trying than ours. It was Aenaeas who heartened 
his men by saying to them: “O passi graviora”—“Oh, you who 
have lived through worse days... .” It is not surprising that now, 
as in earlier times, there have been those who seek to exploit our 
fears. Nor should it be surprising that many people, at first, at 
least, respond to such exploitation. But it is the way of life to have 
to meet new problems; and, while doing so, we should not give up 
old values. 

In protecting ourselves from the threat of communism, we should 
not adopt methods of oppression here which the communists them- 
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selves would use. After all, the essence of communism is the sub- 
ordination of the individual to the state. And the essence of liberty, 
for which our ancestors fought, on both sides of the Atlantic, is 
the freedom of the individual from the arbitrary power of govern- 
mental authorities. When we see more clearly that our present 
problem is simply one of due process of law in its pervasive sense, 
so fundamental throughout more than seven centuries of history, 
we will have no difficulty in finding a satisfactory solution which 
will recognize and preserve the basic rights of individuals while 
providing ample protection for the state. 

The problems of our day may be useful problems. It is good, I 
think, that we should have to bestir ourselves from time to time 
to protect our liberties, as our ancestors did on many occasions in 
the past. If we take these rights for granted, if we accept them 
as a matter of course, we may simply fritter them away, and end 
by losing them, and possibly deserve to lose them. And so I would 
suggest that you not be discouraged, nor even be unduly concerned 
if basic human rights are under attack. These are rights which 
thrive in vindication, and each generation better understands them 
and their significance if it has to think them through for itself. 
We are given a great opportunity today, to which I think we will 
measure up, if the past is any guide. Like the barons at Runny- 
meade, like Coke and Locke and Otis and Adams and Madison, and 
many others whose names are lost to fame, we may be able to make 
our own contribution to that ancient concept which has rallied the 
spirits of free Englishmen and Americans for many centuries— 
the law of the land. 


A Place for More Erosion Control 
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THE FOOL’S PRAYER 
By EDWARD ROWLAND SILL 

As we have two blank pages to fill we use them to approach the 
profession with Sill’s verse as we have been asked about it by 
lawyers. In the footnote to page 132 of the “Quarterly’”” for August 
1953, after quoting Tennyson’s line “True humility, the highest 
virtue, mother of them all,” we added, “Incidentally, this line re- 
minds us that we have found it balancing to read, occasionally, 
Sill’s poem. We recommend it to all members of the legal profession 
and, especially, to those in positions of power.” 

The character of the ancient “jester” or “fool” who was privileged 
to ridicule or to suggest sense to a king, has always appealed to us 
as Yorick appealed to Hamlet. We have noticed that members of 
our profession, sometimes, seem to take themselves too seriously. 
Accordingly, we submit Sill’s words, as suggestive for the profession 
as they are for the entire human race. 

F. W. G. 


THE FOOL’S PRAYER 


The royal feast was done; the King 
Sought some new sport to banish care, 
And to his jester cried: “Sir Fool, 


Kneel now, and make for us a prayer!” 


The jester doffed his cap and bells, 
And stood the mocking court before; 
They could not see the bitter smile 
Behind the painted grin he wore. 


He bowed his head, and bent his knee 
Upon the monarch’s silken stool; 

His pleading voice arose: “O Lord, 
Be merciful to me, a fool! 


“No pity, Lord, could change the heart 
From red with wrong to white as wool; 
The rod must heal the sin: but, Lord, 
Be merciful to me, a fool! 








THE FOOL’S PRAYER 


“Tis not by guilt the onward sweep 
Of truth and right, O Lord, we stay; 
’Tis by our follies that so long 
We hold the earth from heaven away. 


“These clumsy feet, still in the mire, 
Go crushing blossoms without end; 
These hard, well-meaning hands we thrust 
Among the heart-strings of a friend. 


“The ill-timed truth we might have kept— 

Who knows how sharp it pierced and stung? 
The word we had not sense to say— 

Who knows how grandly it had rung? 


“Our faults no tenderness should ask, 

The chastening stripes must cleanse them all; 
But for our blunders—oh, in shame 

Before the eyes of heaven-awe fall. 


“Earth bears no balsam for mistakes; 

Men crown the knave, and scourge the tool 
That did his will; but Thou, O Lord, 

Be merciful to me, a fool!” 


The room was hushed; in silence rose 

The King, and sought his gardens cool, 
And walked apart, and murmured low, 

“Be merciful to me, a fool!” 


EDWARD ROWLAND SILL. 
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LEGAL CLINIC ON REAL PROPERTY PROBLEMS 


On Friday and Saturday, November 5 and 6, 1954, the New 
England Law Institute, Inc. will present a two-day series of lectures 
and discussions on the general topic of LEGAL PROBLEMS RE- 
LATING TO REAL PROPERTY :—The Rights and Liabilities of 
the Owners and Occupiers and Users of Real Property. 


Suggestions as to subtopics which should be covered in this 
general field, and recommendations of specific speakers, should be 
sent to Lowell S. Nicholson, New England Law Institute, Inc., 10 
State Street, Boston, Massachusetts. 


Save the dates. This is another important presentation for the 
continuing education of lawyers in New England. 





A NEW BOOK BY WILLIAM J. MATTESON 


As we go to press, we have received in the mail a note from the 


American Institute For Economic Research, Great Barrington, 
Massachusetts, in regard to this booklet which can be obtained for 
$1.00. We have not seen it but from the notice it seems worth 
reading. 
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